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Current Lopics. 


Judge Jerome B. Fisher, who shortly will 
succeed Mr. Marcus T. Hun as Supreme Court 
Reporter, comes to that office in every way well 
equipped for the responsible duties he will as- 
sume. He is a native of Pennsylvania, having 
been born in Russell, in that State, in 1851. 
While he was still in his teens his family re- 
moved to Jamestown, in this State, and there 
young Fisher attended the Union school and 
the Collegiate Institute, being graduated from 
the latter institution in the year 1872. After 
two years spent as a student in Cornell Uni- 
versity, and the usual preliminary study in a 
law office, he was admitted to the bar in the 
year 1878. In the same year he married Miss 
Julia E. Hatch, of Jamestown. Mr. Fisher’s 
success at the bar, if not instant, was beyond 
question, for he has long been known as a 
brilliant and thoroughly equipped trial lawyer. 
For a number of years associated with other 
attorneys, he has for the past three years con- 
ducted the practice of his profession alone. 
From a very early period in his career Judge 
Fisher has been interested in politics, having 
been twice elected village clerk of Jamestown 
while he was as yet only a law student. In 
1890 he was nominated for County Judge of 
Chautauqua county, but was defeated through 
factional differences in his party. Six years 
later he was again nominated, and this time 
was elected by a plurality of over 7,000, and 
re-elected in 1902. In business and social af- 
fairs, as well as in the practice of his profession, 
he is prominent, being president of the James- 
town Shale Paving Brick Company, and of 
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the Lakewood Ice Company. In fraternal or- 
ders he is equally prominent, having been the 
first eminent commander of Jamestown Com- 
mandery, K. T.’ He is also an Elk, having 
served as grand exalted ruler of that order. 
Judging from Judge Fisher’s experience and 
undoubted qualifications, he is certain to make 
a worthy successor of Mr. Hun, who, on the 
tenth of November next, will retire from the 
office he has held for more than thirty years. 
There are not many men in the State who com- 
bine so many qualifications for the difficult 
task of Supreme Court Reporter as Judge 
Fisher. There seems no reason to doubt that 
the wisdom of the judges who selected him 
will be amply vindicated by Judge Fisher in 
his conduct of the reportership. 





In a scholarly and enlightening article 
in the August number of the North Ameri- 
can Review, James M. Beck, formerly 
assistant attorney-general of the United 
States, makes an earnest plea for the fed- 
eral regulation of life insurance. Mr. 
Beck points out that to Alexander Hamil- 
ton and his contemporaries the regulation of 
all forms of insurance was a familiar exercise 
of governmental power. In spite of this fact 
and of the immense growth of insurance dur- 
ing the nineteenth century, there was no fed- 
eral regulation of legislation regarding insur- 
ance until 1903, when the Department of Com- 
merce and Labor was created by an act the 
terms of which imply that insurance may be a 
part of interstate or foreign commerce. Mr. 
Beck lays particular emphasis upon certain 
peculiar reasons why insurance should be sub- 
jected to strict governmental supervision ; its 
success depends upon a multiplicity of con- 
tracts, so that it is impossible for the policy- 
holders to exercise any but an indirect control 
over the affairs of the company. Many of the 
contracts, moreover, are conditioned upon the 
death of one of the parties, and the State ought 
to supervise the execution of the contract by 
the surviving party. As a matter of fact, the 
United States is the only government in which 
the power of supervising insurance is decen- 
tralized. It is probable that federal regulation 
of insurance would have been effected before 
now but for the decision of the United States 











226 


THE ALBANY LAW JOURNAL. 








Supreme Court in the case of Paul versus Vir- | tendent, is a form of Turkish satrapy, which is 


ginia, in the year 1868. wherein the validity | utterly at variance with the spirit of our institutions. 
? ’ | 


S ++ forei - | For nearly half a century the insurance companies 
of a State statute requiring foreign insurance | have vainly protested against the intolerable burden 


companies to obtain a license 4s a prerequisite | of such vassalage to many masters, and they natur- 
to business was in question and its constitu-| ally welcome the declaration of President Roosevelt 
tionality was challenged on the ground that | that the time has come for the Federal Government 
such an act was inconsistent with the federal | to assume the duty of supervising this important and 
| beneficent instrumentality of modern life.” 
powers to regulate commerce. The Court, | 
speaking by Mr. Justice Field, held that issu-| In this connection much interest will attach 
ing a policy of insurance is not a transaction to the proceedings of the American Bar Asso- 


of commerce, and that such contracts are not | ciation the latter part of this month, when the 


interstate transactions, though the parties may 
be domiciled in different states, because the 
policies were not executed contracts until de- 
livered by the agent of Virginia. Then they 


were legal transactions and governed by the} 


local law. Though this decision has been 
freely criticised, the Court reaffirmed the doc- 
trine as late as the year 1901 in the case of 
Nutting v. Massachusetts, holding that a State 
has the undoubted power to prohibit foreign 
insurance companies from making contracts of 
insurance within its limits, except upon such 
conditions as the State may prescribe, not in- 
terfering with interstate commerce. In a lead- 
ing case two years later the Supreme Court, 
by a vote of five to four, sustained the validity 
of the federal act which forbade the transfer 
by interstate carriers of a lottery ticket from 
State to State, holding such a ticket to be an 
article of commerce. This decision, Mr. Beck 
believes, has practically nullified that in Paul 
v. Virginia. On the subject of the great 
economy that would be effected by federal 
supervision the writer says: 


“In the year 1902 twenty-eight States received 
from insurance companies, exclusive of property 
taxes, over $50,000,000 in excess of the cost of such 
supervision. One single State is said to have col- 
lected more than the federal government requires 
to examine all the national banks in the country; and 
this unnecessary burden, aggregating each year 
$10,000,000 ultimately falls upon the policyholder and 
is imposed not upon a money-making, but a money- 
saving, enterprise, whose lofty purposes and beneficent 
results ought to relieve it of any form of license tax- 
ation. A tax upon the moral obligation of insurance 
is little better than a tax on morality. It burdens 
the policyholder in the recognition of a moral duty 
to safeguard those dependent upon him from the in- 
jurious consequences of his death. It is certainly 
a tax on thrift. The arbitrary expenses of inquisi- 
torial examinations, which too often rest, as to 
amourt, in the discretion of an insurance superin- 


‘report of the committee on insurance legisla- 
tion is presented and discussed. It is under- 
stood that among the findings of the committee 
are recommendations of federal supervision 
and of the repeal of all State retaliatory laws. 
| It seems probable that the cumbrous device of 
‘an amendment to the Federal Constitution is 
not immediately contemplated, but that it will 
be proposed to close the mails by a federal 
'statute against all insurance companies which 
do business in a manner not authorized by 
| State or federal regulations. 

The plan also contemplated entrusting to the 
| Bureau of Corporations the task of supervising 
‘insurance companies. Mr. Beck believes that 
it would be possible to draft a law which would 
require insurance companies to serve the fiscal 
purposes of the government to such an extent 
as would bring them within the scope of fed- 
eral power. As a last resort, he advocates a 
constitutional amendment. The vast impor- 
tance of insurance is appreciated when it is 
stated that as an institution it collects more 
money each year than the government itself, 
disburses more than the receipts of all the 
custom houses, and administers an accumu- 
lated treasure greater than all the money now 
in circulation in this country or the entire cap- 
ital of our national banks. 





| 


| 





A rather curious claim of consequential 
damages was advanced by the plaintiff in the 
case of Coppola v. Kraushaar (92 N. Y. Sup- 
plement, 436). The plaintiff alleged that on a 
certain date he ordered of the defendant two 
gowns for his bethrothed, stating to defendant 
at the time that he was to wed on a certain 
date, was incurring great expense in arranging 
a suitable celebration for the occasion, and that 
the gowns must be finished on the day preced- 
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ing the wedding. It was asserted that the 
plaintiff and his bethrothed demanded the 
gowns on this date, and that they were not 
finished, in consequence of which the wedding 
was “ broken off.” Plaintiff sought to recover 
for the money expended by him in buying 
presents, wines, clothes, etc., in anticipation of 
his wedding. The unsympathetic court, in de- 
ciding against the claim of the heartbroken 
plaintiff, suggested that in view of the damages 
one might be tempted to conjecture that the 
pleader had lost sight of the distinction be- 
tween breach of contract and breach of promise 
of marriage, and held that the damages alleged 
were too remote. The Court added: “ While 
such a disappointment would naturally be keen 
to any prospective bride, it could hardly be 
contemplated, in the absence of specific warn- 
ing, that she would refuse ever to wed if the 
two dresses were not forthcoming before the 
day set for the ceremony.” 


A case which is rather peculiar because of 
the novelty of the contention that a person for 
whose benefit a special act was passed may be 
estopped to assert it is that of Bray v. Wil- 
liams (49 Southeastern Reporter, 887). The 
Code of North Carolina imposes a penalty on 
registers of deeds for failure to make a record 
of marriage iicenses, and authorizes any per- 
son to sue for the penalty. After suit was 
brought against a register of deeds for failure 
to comply with this statute, defendant’s attor- 
ney prepared a special act, which he gave to 
the county representative, and which plaintiff 
alleged was passed under an agreement that it 
was to be introduced and passed through its 
several readings on the same day, sent to the 
Senate and passed on the following day, so 
that plaintiff should have no time to be heard, 
and it was contended that these facts estopped 
defendant from claiming the benefit of the act. 
It was held, however, that as there was no 
misrepresentation of any fact to the general 
assembly, and as it was not claimed that it was 
passed in violation of any constitutional pro- 
vision, the principle of estoppel did not apply. 

———_4——_——_. 

Criticism of the manner in which trials are con- 
ducted in court is held, in Ex parte Green ([Tex. 
Crim. App.] 66 L. R. A. 727), not to be punish- 
able as a contempt of the court, unless it refers to 
some particular case pending before the court. 





THE MORTALITY OF TRUSTS.* 





By Henry WoLiMAN, of the New York City Bar. 





Whatever the surface indications may be, there 
is at this time no real and genuine public sentiment 
in this country against trusts, per se. 

If you were to ask the first hundred men you 
meet on the street or in any average assemblage 
whether they are for or against trusts, possibly 
ninety-five or more out of each hundred would in- 
stantly say, “ Of course we are against trusts;” and 
yet I venture the assertion that not five out of the 
hundred really has a fixed and unchangeable 
opinion one way or the other on the subject. 

During the campaign preceding the last presi- 
dential election, we heard that if certain persons 
were elected to office, they would save the country 
by blotting out the “bad trusts,” which assumed 
that they knew-just how to determine accurately 
what are “ good trusts” and what are “ bad trusts.” 
When a person says, “I am down on the bad 
trusts,” that begs the question; because then he 
admits that there may be good trusts, and that the 
institution in and of itself is not necessarily vicious, 
but that it may, through wicked management, 
become so. ‘ 

Those publicists and political economists who fight 
trusts, advocate the obliteration of all trusts, on the 
ground that the distinction sought to be made be- 
tween good trusts and bad trusts is specious and 
fictitious, and that all trusts, in and of themselves, 
are necessarily bad, and under any and every cir- 
cumstances are “ enemies of the Republic.” All legis- 
lation thus far has been bottomed on that theory. 

During the early periods of the anti-trust agita- 
tion in this country, probably ninety-five per cent of 
the people believed that all trusts were wicked mon- 
sters, which would impoverish, if not devour, the 
people. It was prophesied that every economic ill 
would come from them; that if they were allowed 
to increase, prosperity would fade away, and that 
the masses would suffer starvation. It was believed - 
that the rank and file of the workingmen would be 
driven out of employment; that very many officials 
occupying high places in commercial and manufac- 
turing establishments would be forced to look for 
work of a menial character, and that a large per- 
centage of store keepers would become tramps. 

Within the past decade this country has become 
thoroughly “trustized.” The growth of trusts has 
been marvelous. Scarcely any line of industry or 
commerce has been immune. And yet, within that 
period no land on earth has been so blessed with 
prosperity as this. I do not wish to convey the 
impression that I think that in any way the growth 
of trusts has contributed to that prosperity, nor, on 
the other hand, that we would not have had greater 
prosperity if we had had no trusts. 

I do not pretend to say what effect trusts have had 


* Read before the Commercial Law League of America, 
Niagara Falls, August 2d, 1905. 
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on our prosperity or what effect the general pros- 
perity of the country has had in bringing about the 
formation of new trusts and in increasing the size 
of those already existing; but because we have had 
such enormous prosperity during this wonderful 
growth of commercial and industrial combinations 
there is no sentiment in this country that is deep- 
seated and deep-rooted against trusts. 

During periods of prosperity no body hates any- 
thing or anybody. It is only when disaster comes 
that we blame everybody but ourselves for it. If a 
man comes to you and tells you that he saw a big, 
burly brute strike a boy on the street, you say, “It 
is too bad,” you shrug your shoulders and go on 
thinking about something else. But if, perchance, 
he should say that that boy was your own, your 
blood boils with rage; you are fired with an un- 
quenchable desire for revenge. So it is that the 
people of the country on these economic questions 
do not have any “heartfelt” feelings, except when 
the problem affects their own immediate well-being. 
The people do not know just how the trust problem 
is affecting them, or is going to affect them, and as 
they regard it as a business question and not one of 
sentiment or one involving a principle, the public 
just now has no “open and shut” opinion on the 
trust problem. 

If there was a genuine anti-trust sentiment among 
the majority of the people, and it was really desired 
to stop the formation of new trusts, the way is sim- 
ple. I pointed it out in a published paper some years 
ago, and my practical experience in these matters 
since then has shown the correctness of that opinion. 
If the States will permit no corporation to be formed 
to do business, which is capitalized at the time of its 
formation or at any time afterwards for anything, 
except the actual cash value of its tangible assets, 
and will not permit good will or “hopes” to be 
capitalized, there will be few new trusts. You will 
thus eliminate the promoter’s profit, which must 
come out of the capitalization of the “good will.” 
When you eliminate the promoter’s profit you elimin- 

“ate the promoter, and when you eliminate the pro- 
moter you eliminate new trusts. 

Possibly it would be well, at this point, to see what 
a trust, as the public understands the word, is. I 
would define it as a combination of competing inter- 
ests gotten up to control the trade in any particular 
line of business or industry, in the whole or an 
important section of the country. A distinction is 
sometimes sought to be drawn between trusts, tech- 
nically so-called, and enormous corporations gotten 
up to combine or take over competitors; but, as far 
as the public is concerned, this differentiation is 
merely a play on words. It is immaterial whether 
the combination is doing business under a trust 
agreement, such as the original Whiskey Trust or 
the original Standard Oil Trust, or whether it is 
doing business under corporate form —it is a trust 
just the same, if under one form or another, it com- 
bines competing interests with a view to controlling 
the business in that particular line. 





It is the function of every business man to destroy 
competition as far as possible. It is the legitimate 
result of what he is doing. Every man, great or 
small, seeks to do all that he possibly can, and it is 
no reflection on him to say that he does this regard- 
less of how much it will minimize what his com- 
petitors will do. It is the human instinct that every 
man should grow as much as possible, without refer- 
ence to the effect that his own growth may have 
upon his competitors, or that it may finally result 
in the downfall of his competitors. No man would 
admit that that was his purpose, but that may be 
the necessary effect of the exercise of his genius and 
industry; that may be the necessary effect of his 
meritorious success. 

The same motive that prompts the smallest cross- 
roads merchant to do all the business he can, with- 
out worrying about the effect on the storekeeper at 
the next cross-roads, prompts the trusts to increase 
their business and to widen their field, without 
reference to the fact that it may, in the end, mean 
disaster for every competitor. The question to be 
solved is whether, when this is done by strictly 
legitimate means, there can be anything objection- 
able in it from a legal or economic standpoint. 
Whether the law can or should, in the interest of 
the competitor, check the ambition or growth of the 
successful man, who is constantly spreading out, or 
where it should place the limit and say, “ Thus far 
and no farther,” I do not know. Do you? 

If, as I have already endeavored to show you, there 
is no public sentiment against trusts and that, there- 
fore, new ones will be formed whenever capital and 
the imagination of the promoter combine together 
to produce them, the question arises, will those that 
have already been formed and those that are to be 
formed live forever? 

Some trusts formed in the past decade have already 
died; many will die within the next decade; a few 
only will live to the end of this century; those will 
probably be no more numerous that the great mer- 
cantile and banking houses that have stood for a 
hundred years. F 

What will cause this mortality? The law does not 
create trusts, nor will it destroy them. The law 
should regulate trusts, in so far as it can legitimately 
regulate commerce ; the law can and will stop oppres- 
sion by them; the law can and will prevent crimes 
by them, such as the receiving of railroad rebates; 
the law can and will prevent unlawful excesses of 
all kinds by them; the law should and will prevent 
them from doing wrong, just as it does inidviduals 
— but that the law will electrocute them merely be- 
cause they are trusts I do not believe. 

Trusts are dependent for their life or their death 
upon something entirely different from statutes and 
decrees. It is true that they are now created under 


laws providing for the formation of corporations, 
but so are their competitors. 

Two farmer boys come to town—study law — 
the State licenses them to practice. In ten years one 
of them is on one side or the other of every case in 
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the county, while the other, driven back by failure, 
is again on the farm. Does the license which the 
State gave them have anything to do with the suc- 
cess of the one or the failure of the other? 

If a farmer buys one farm, and then another, and 
finally owns acres stretching for miles, he, to an 
extent, has been assisted by the law, because it stood 
ready to enforce his contracts, it furnished a place 
for him to record his deeds, but the law in no way 
assisted him in acquiring those farms, or prevented 
his less successful neighbor from achieving a similar 
result. This result, in both cases, was brought about 
by no man-made law — something higher did it. 

Many people claim that the laws favor trusts, but 
that is not true. The law protects your property 
as an individual, but because it does so, it cannot be 
said that the law creates your prosperity. The law 
protects trusts as it protects everybody who is 
carrying on a business or practicing an avocation, 
but it does nothing for them which it does not do for 
everybody else. 

It has often been said that the protective tariff 
favors trusts ; that may be true, but it does not favor 
them any more than it does individuals engaged in 
the same line of business, and any trust that stakes 
its prosperity upon the throw of the congressional 
dice on the tariff question, and whose existénce de- 
pends upon the continuance of the protective tariff 
laws, is certainly in a very dangerous position. A 
trust that would be destroyed by a repeal of the 
protective tariff is scarcely worthy of serious con- 
sideration from a financial standpoint. 

A crazy theory ran rampant over this country in 
1896 that you could legislate value into property by 
changing the standard of the money with which you 
paid for that property. The value of property de- 
pends upon something entirely different than the 
tape by which you measure it, or the scale in which 
you weigh it. You cannot legislate prosperity into 
any business any more than you can legislate value 
into property. 

I once met an ambitious legislator in the west, 
who told me he was going to close up all depart- 
ment stores. I asked him how he would do it. He 
said he would tax each department. I said, “ Why, 
your corner grocery store, which you are trying 
to protect, has at least ten different departments, 
from sugar to cigars and spool cotton, and your 
taxation, to be uniform, must reach them; they 
cannot pay the tax on each department, but the 
department stores can, if necessary.” He said he 
would “fix it,” and he did—but his bill was de- 
clared unconstitutional. 

As I have already stated, when trusts were first 
invented the public looked upon them as horrible 
monsters ; therefore, almost every lover of his people 
racked his brain for some measure to prevent or sup- 
press them. The great danger anticipated was the 
raising of prices, forcing the consumer to pay out- 
rageously for his necessaries. I take it that the legal 
objection to trusts, as far as the public is concerned, 
is not due to their effect upon competitors, but be- 





cause their tendency is to make the public pay more 
for what it needs. 

At first laws were enacted in every State to exter- 
minate combinations tending to raise prices. If a 
law was found weak, a stronger and more stringent 
one was put in its place; but all this bore no fruit 
that was gatherable. Then the legislative guns were 
trained on combinations that reduced prices so as 
to force out competition; but still without result. 
In the face of legislation, the most bitter and vitriolic 
that the lawmakers could devise, trusts have grown, 
and to-day there is no place in this country where 
they find any real difficulty in doing business. 

One might jump to the conclusion from this that 
the courts have favored trusts and combinations 
by failing to give judicial sanction to the legislative 
enactments, or by placing obstacles in the way of 
the enforcement ‘of the legislative will. But not so. 
In almost every State the pronouncements of the 
courts against trusts have beeri radical, resulting in 
decrees intended to be destructive. The trusts, how- 
ever, seem to have found the judicial poison designed 
to accomplish their death fattening food. The high- 
est courts of nearly every State in the Union have 
rendered opinions against trusts and combinations 
in language that was eloquent, and in almost every 
instance the decision was adverse to the combina- 
tion. The federal courts have shown them no friend- 
liness. The Supreme Court at Washington has been 
unsparing of them. But whether the case was in the 
State or federal court there has always been the same 
net result, as far as the public was concerned — 
nothing. 

If statutes and decrees will not annihilate trusts, 
then upon what does the life of a trust depend? I 
would say upon two things: 


First. Brains inside of the combination. 
Second. Brains outside of the combination. 


It may strike you that there are many other 
things which may contribute to- their perpetuity or 
tend towards .encompassing their end, but I think 
every one of them can be referred to some sub- 
division under these two heads. 

When men are asked to buy stock or securities in 
a trust they look at the earnings for the previous 
three or five years or more. Often they are bought 
by the public because of the statement that by the 
combination all competition has been wiped out. 
While both of these items are of importance, while 
the question of a fair capitalization or over-capital- 
ization is important, still all of these are of much 
less importance than the question as to who will have 
the active management of the combination, its 
finances, and particularly who will shape and con- 
trol its policy. 

Fancy boards of directors are always heralded with 
a great blaze of trumpets upon all prospectuses. We 
all know that there is not one director in five who 
has any more idea of what is going on inside of his 
corporation, or really knows any more about the 
details of its business than you know what the Shah 
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of Persia is thinking about at this moment. As a 
rule, the directors are chosen because of the fact 
that their names are well known, but, as a matter 
of fact, they are expected to do little and say less, 
except to boast about the resplendent future of the 
corporation. 

What more glaring illustration of this could there 
be than the recent revelations as to the interior work- 
ings of The Equitable Life Assurance Society? No 
outsider was any more surprised than a very large 
majority of the directors. 

Directors, as a rule, being of very little real im- 
portance, the crucial question always is, and will be, 
who are or who will the three or four men be who 
will direct the minds of the directors, who will, on 
its behalf, use tact and diplomacy and exercise cor- 
rect judgment, and who will with masterful skill 
meet crises in its affairs which are sure to come? 

There is nothing, superhuman or supernatural 
about a trust. 
If they expose themselves to epidemics, they suc- 
cumb as quickly as peasants. Royal robes do not 
change human natures, revolutionize hygienic laws 
nor give a prolonged lease on life. Just so with 
trusts; the fact that you call them trusts does not 
exempt them from the dangers that beset any and 
every other business run by men — made of human 
clay —they are still subject to the same business 
rules. No trust is automatic; it requires the mental 
action of some person to make its wheels turn and 
to guide it safely on peaceful, as well as on stormy, 
seas. 

If you are going to invest in a little building 
association with ten thousand dollars capital, or a 
little bank with fifty thousand dollars capital, the 
first question you ask is who is going to run it. 
But so many people think that because a corporation 
has a hundred million or five billion dollars capital, 
the personal equation is no longer to be taken into 
consideration, and that the company will be so strong 
and powerful that it will run itself; that it is such 
a large piece of machinery that almost any engineer 
can keep it moving; or, in other words, the larger 
the machinery, the smaller the engineering skill 
required. Nothing could be further from the truth. 
The larger the institution the greater will be its 
wars, the more apt it will be to tempt attacks upon 
it, the more brilliant will be the men it will have 
to oppose it in almost every one of its transactions, 
and it is, therefore, of the first importance to know 
that the men who will have its management will have 
the mental grasp to successfully meet all the difficult 
problems which must arise from day to day. 

Every fighting nation must measure, not only the 
strength of its own army, but of that of every other 
nation. The life of every trust must, to a very great 
extent, depend upon the ability of the men whom its 
managers must meet in battle. Its continued exist- 
ence will always depend upon the question whether 
its own managers are stronger and abler than those 
of its competitors, for even if it starts with no com- 
petitors, it must always be ready to meet in battle 


Kings and czars are not bullet proof. | 





such competitors as will spring up to challenge its 
claim, not only to supremacy, but to life itself. 

Andrew Carnegie, starting in life as a telegraph 
messenger boy, drifted into the steel business and 
revolutionized it. The public has forgotten the 
names of the men who were in it when he started — 
his success was so overwhelming as to make theirs 
look like nothing by comparison. There is scarcely 
a man active in the actual management of the steel 
trust who had been heard of fifteen years ago. 

The former president of one of the constituent 
companies of the steel trust is a man who less than 
twenty years ago was the smallest and most annoy- 
ing of the competitors of the big companies in that 
particular line. He was a little moth who was con- 
stantly breaking into their big flame without burning 
himself. For a long while they pretended not to see 
him; then, as he became more annoying, they de- 
nounced him and charged him with everything, but 
he kept right on. Finally, by force of superior gen- 
eralship he, in time, absorbed every great concern 
that had sneered at him. 

The railroads of this country are, to a great ex- 
tent, in the hands of two men; one of them was a 
dock hand and the other —still a comparatively 
young man —the son of a poor preacher. In their 
brains gigantic projects were born, almost appalling 
in their magnitude and extent, so far reaching as 
to seem chimerical, and yet these two wonderful 
men, by reason of their marvelous powers, carried 
them into execution. These men, backed by capital, 
which is always willing to enlist under the leadership 
of brains, have obtained control of tens of thousands 
of miles of railroad, and have sent to the rear to 
enjoy peaceful retirement men who in their day were 
regarded as giants. Undoubtedly there are to-day 
two men as yet comparatively unknown who in time 
will take the lead from these leaders. 

Take the publishing business of New York city as 
a fair example of what has transpired in so many 
lines. A Yankee boy from Maine practically walked 
into the city. He started with eyes dilated and open 
mouth at the mammoth publishing establishments, 
the fame of which it seemed would be perpetual. 
The Yankee boy had an idea —a bright magazine 
for a dime. He worked while the old publishers 
dined on fattening food; he toiled while they slept. 

Another young man came to this city from IIli- 
nois. He had a new idea along the same line as the 
Yankee boy. By working from different standpoints 
they sought to reach the same result — the highest 
quality at the lowest price. In a comparatively few 
years these two young men not only built themselves 
up, but they educated the public into looking for a 
better quality at a much lower price, and thereby 
brought about the failure of some of the oldest 
houses. The old firms looked at them with eyes 


averted, but the Yankee boy and the Illinoisan be- 
came more powerful day by day. Now, whenever it 
shall come to pass that this Yankee and this Illi- 
noisan shall make up their minds that they know it 
ajl, and shall refuse to adopt new ideas, they will 
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pass to the rear, as did the men whose financial 
downfall they did so much (unintentionally, of 
course) to bring about. 

The men at the head of great combinations are 
men who by fierce fighting captured the situation. 
As a rule they are comparatively new men, who 
through superiority obtained their positions of leader- 
ship. 
the business or forced them into their combinations. 

What the men now at the head of the great trusts 
and combinations of this country have done to bring 
about their own leadership others may do to them. 
If they have the ability to successfully meet the 
attack, their institution will live; if they have not, it 
will go down. 

A trust that is started with the idea that having 
absorbed all competition, no new competition can 
arise, is on very dangerous ground. The purchase 
of opposition as fast as it arises is a perilous price 
to pay for peace. The best basis for a trust is to 


know that by the combination it has introduced such | 


economies and obtained such manufacturing genius 
and sucH facilities for marketing its products that it 
can successfully protect itself against all comers. 
Whenever it raises the prices so that competition 
can thrive, it will come. Competition depends, to 
a very great extent, upon conditions within the cor- 
poration — upon the management of the corporation 
itself. You may travel through the mountains of 
Colorado, and after going through the most barren 
stretches, whenever you finally come upon a fertile 
spot, you will find farmers and stores; it is so in 
every place, wherever there is an opportunity to do 
something, to gain something, men are ready to rush 
in to avail themselves of that opportunity. So that 
the only way that competition can be kept down is 
by being able, if possible, to do a profitable business 
at a rate that would pay nobody else to attempt it. 

If a trust foolishly, simply because it thinks it has 
the power, raises the prices and angers the public, 
it either stifles demand, or else at once makes room 
for competition, which, in the end, may be entirely 
destructive. People were wont to say competition 


is the life of trade. Most trusts, however, are created | 
on the opposite theory. Often there is no objection, | 


even from a purely selfish standpoint, to it, but there 


is only one man who has no reason to fear it, and 


that is the man who uses the best instrumentalities 
and whose institution is so well and economically 
managed and conducted that nobody can sell cheaper 
than he does — and live. 


competition. 

The strength of many combinations to-day is due 
to the fact that they are bulwarked behind important 
patents. As long as men have restless brains we will 
always have new and almost revolutionary inven- 
tions. If the combination obtains and utilizes them, 


In many instances they drove others out of | 


Much, then, depends upon | 
how the managers will be able to keep down or meet | 


| low what the combination can afford to make it at, 
| that will be the end of the combination. 

In every line substitutes for the commodities made 
by the trusts, or for the basic material out of which 
those commodities are manufactured, will, to a 
greater or less extent, from time to time, be found. 
| If these reduce the cost of production and the com- 
| bination quickly avails itself of them, its success will 
be continued. If its managers have not the fore- 
sight, the elasticity or ability to bring these sub- 
stitutes into the combination, and if they are of 
sufficient importance, and get into the hands of 
| others, they may end or destroy the life of the 
corporation. 

There can be no question that most of the com- 
binations and trusts are controlled from Wall street, 
|and the public is led to believe that everybody in 
| Wall street is destructively dishonest, and the ques- 
| tion suggests itself, what effect will Wall street have 
on the life of the trusts? 

Recently I was called into an important negotia- 
| shen between some prominent Wall street men, and 

somebody suggested that the preliminary agreement 
| should not be in writing, but should be what is called 
a “gentleman’s agreement.” I said, “Oh! that’s 
| all right, but I guess it will be best to put it in 
| writing.” That would be safe advice everywhere. 
There is just as much honesty and dishonesty in ~ 
| Wall street as there is in the smallest and most rural 
community — no more —no less. 

| Human nature is just the same among those who 
| are handling millions daily in New York as it is 
| everywhere else in the country, and you can safely 
| count on the men of Wall street being moved by 
| exactly the same motives, good or bad, big or little, 
| as the farmers, traders or merchants of the east or 
| west. 

| Nearly everybody in New York who is successful 
| comes from some other place. The man who was 
| very conscientious while running a small bank in 
| Iowa or Nebraska will be very conscientious in Wall 





street. The man who believed that the end justified 
the means while he was a clerk in a country store 
in Louisiana or in Minnesota will not scruple very 
much about the means that he employs in Wall 
| street. 

Just about the same opinions, good or bad, that 
you hear expressed about the very vigorous and the 
very successful people in a town of eight or ten 
| thousand inhabitants you will hear expressed about 
the big men in Wall street. Just as those statements, 
good or bad, are true in one place, they are true 
| in the other. . 

People point to many recent revelations of great 
corporate and financial crimes that are being exposed 
in New York, and say, “The country is going to 
| destruction ; our big men are all crooked.” These 
| exposures indicate that there is a much higher 


| 
| 
| 
| 








they will contribute to their longevity; if they fail | general standard of honesty, so that wrong looks 
to get them and they are of sufficient importance | blacker and more shocking; they indicate that men 
to reduce the price of the manufactured product be- | are braver and more fearless, and, therefore, do not , 
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hesitate to strip the mask off of the wrongdoer, 
though he be rich and powerful; they indicate that 
the limelight is stronger. There is to-day a higher 
standard of honesty and integrity in every branch 
of commercial and professional life, in every part 
of this country, including Wall street, than there 
ever was. 

It is safe to say that whatever Wall street’s short- 
comings may be, it has brains, and it knows the 
rules of business, and it knows that in order to suc- 
ceed these rules must be observed, and it knows that 
the trusts which it directs, unless they are managed 
in a way to give the public as nearly as possible one 
hundred cents of value for every dollar of its money, 
will fail. 

No one can foresee what changes may take place 
in the personnel of the management of a trust. You 
can take the best-managed company, with a record 
of, say, fifty years of unbroken success, and turn it 
over to three incompetent, overbearing, shortsighted 
or visionary men, and they will wreck it in five 
years. Let the management of any trust pass into 
the hands of arrogant weaklings, and its end will be 
near. Inexperienced or incapable men on the bridge 
will run the strongest ship onto the rocks and 
destroy it. 

Why is it that great businesses are so seldom 
carried on by the sons of the founders? Because 
the father had the ability, and the son does not have 
it, and while the business may have been turned 
over to the son in perfect shape, in a short time it 
vanishes. 

What can better illustrate the danger to trusts 


from change in management than the great dry 
goods business of A. T. Stewart? Stewart’s busi- 
ness was the pride of the business world; there was 
nothing to compare with it in the eastern or west- 
ern hemisphere. It was built up on correct princi- 
ples; it stood for everything that was highest and 
best in business; it was the model which every mer- 
chant taught his son to follow. The founder died. 
The new management was brainless, and almost 
farcical, and in three or four years that magnificent 
business, with capital unlimited and opportunities 
unbounded, became “the pale memory of a thing 
that was.” 

If the managers of trusts wrap themselves in the 
mantle of their own conceit and shut their eyes in 
the foolish belief that because, forsooth, they now 
own the world, they will always own it, their days 
are numbered. Eternal vigilance is the price of the 
prosperity of every business, whether its capital is 
fifty dollars or fifty billion. 

The same reason that make the names on the signs 
on Broadway change every ten or fifteen years will 
probably determine what trusts shall live and what 
trusts shall die. The same things that make a man 


successful or unsuccessful in a country town will, on 
a larger scale, make the largest trusts successful or 
unsuccessful. 

Trusts will live, not because they have great capi- 
tal, not because they have blotted out competition, 





but because they are conscientiously, economically 
and ably managed. 

Those that do not pursue the correct principles of 
business will go down. Those that are fortunate 
enough to do so will last. Those trusts that serve the 
public the best will survive; the others will perish 
off the face of the earth. 


-— 4 
EVASION OF A STATUTE. 





Among the adjudged cases to be found in volume 
66 of Lawyers’ Reports Annotated is that of Webb 
et al. v. John Hancock Mutual Life Insurance Co. 
et al., decided by the Supreme Court of Indiana 
February 3, 1904, reversing the decision of the 
Appellate Court of Indiana —an equally able court 
—reported in 66 N. E. 470. 

The case, though of no interest aside from the 
intimate connection with the above subject into 
which the reversing court’s process of reasoning 
draws the case, is accompanied by an unusually long 
annotation in which the above subject is left un- 
touched by the annotator. 

With respect to that subject, the case should seem 
to be of interest to any one who knows that Lord 
Cranworth said, in the case of Edwards v. Hall (25 
L. J. 24): “I never understood what is meant by 
an evasion of an act of parliament; either you are 
within the act or you are not within it; if you are 
not within it, you have a right to avoid it, to keep 
out of the prohibition;” or knows that Lindley, 
L. J., said, in the case of Yorkshire v. Maclure (21 
Ch. D. 318): “ There is always an ambiguity about 
the expression ‘evading’ an act of parliament; in 
one sense you cannot evade an act; that is to say, 
the court is bound so to construe every act as to 
take care that that which is really prohibited may be 
held void. On the other hand, you may avoid doing 
that which is prohibited by the act, and you do some- 
thing else equally advantageous to you which is not 
prohibited by the act;” or knows that Willes, J., 
said, in the case of Jeffries v. Alexander (8 H. L. C. 
594): “To say that what was done is an evasion 
of the law is idle, unless it means that, though in 
apparent accordance with it, it really was in contra- 
vention of the law;” or knows that Grove, J., said, 
in the case of Attorney-General v. Noyes (8 Q. B. D. 
133): “The word evasion may mean either of two 
things. It may mean an evasion of the act by some- 
thing which, while it evades the act, is within the 
sense of it, or it may mean an evading of the act 
by doing something to which the act does not ap- 
ply;” or knows that Marshall, C. J., said, in the 
case of Cargo of the Paulina v. The United States 
(7 Cranch, 52): “‘But should this court conjecture 
that some other act, not expressly forbidden, and 
which is in itself the mere exercise of that power 
over property which all men possess, might also 
be a preliminary step to a violation of the law, and 
ought, therefore, to be punished for the purpose of 
effecting the legislative intention, it would certainly 


























THE ALBANY 





LAW JOURNAL. 233 





transcend its own duties and powers, and would 
create a rule instead of applying one already made. 
It is the province of the legislature to declare in 
explicit terms how far the citizen shall be restrained 
in the exercise of that power over property which 
ownership gives; and it is the province of the court 
to apply the rule to the case thus specifically de- 
scribed, not to some other case which judges may 
conjecture to be equally dangerous.” 

For, if those great authorities are to be heeded 
by any one, any one must know that the decision 
of the Supreme Court of Indiana is without a leg to 
stand on, unless the following proposition is sound 
in point of law, namely, that an act which is fair and 
legal in itself, and which, when done, establishes its 
own legal consequences, nevertheless becomes, if 
done as a preliminary step by its parties to a possible 
future and independent transaction with some entire 
stranger to those parties, by way of avoiding in such 


transaction, if such transaction can be had, any) 


infirmity or illegality which some statute might 
otherwise cast into such transaction, a “ shift, device 
or contrivance to avoid, in an indirect, or circuitous 


manner, that which the statute expressly prohibited,” | 


and, therefore, the legal equivalent of an infringe- 


ment of the statute, and a consequential illegaliza- | 
tion of such transaction, whether such transaction | 


encounters the statute or not. 

Why? Simply because that court, in that decision, 
strikes down mortgages amounting to some $8,000 
as being contracts which courts can lend no aid in 
enforcing, on the plea of a husband and wife that 
they had changed the land mortgaged as the land 
of the husband, some days before it was mortgaged, 


by deeds through the intervention of a trustee, out | 
of a title in themselves as husband and wife, as a/| 
means of thereafter escaping, should opportunity | 


thereafter be found to mortgage the land, the infirm- 
ity which that title, if mortgaged, would introduce 
in any mortgage of it for the benefit of the husband, 
as a result of the Indiana statute reading: “ A mar- 
ried woman shall not enter into any contract of 
suretyship, whether by indorser, guarantor, or in any 
other manner; and such contract as to her shall be 
void,” and strikes down such mortgages in the face 
of, and in spite of, tne special finding of fact by the 
trial court that the mortgages were negotiated for 
and made wholly on the faith of the title to the land 
mortgaged as the title appeared in the public records 
of it, and in the absence of any contact between the 
parties to the mortgages, as well as in the absence 
of any extrinsic knowledge of, or inquiry into, the 
matter, on the part of the mortgagee; and strikes 
down such mortgages in deference to a process of 
reasoning on its part in which its words, “ That the 
facts as found by the trial court clearly reveal a 
shift, device or contrivance on the part of the appel- 
lants to avoid in an indirect or circuitous manner 
that which the statute expressly prohibited, is cer- 
tainly not a debatable question,” constituté its major 
premise; and in which the legal maxim quando 
aliquid prohibetur ex directo, prohibetur et per 


obliquum — whatever is prohibited by law to be done 
directly cannot be legally effected by an indirect and 
circuitous contrivance — constitutes its mount. 
Without following the court through its long 
opinion to try to understand, with the court’s help, 
or with the help of the court’s “ ancient-legal- 
maxim” point-of-view, how the little statute that 
the big court wrestles with can cause an extinguished 
title to “ bob up serenely ” in the room which the title 
that extinguished it occupied in the mortgages in 
suit, and carry into those mortgages a “contract of 
suretyship ” on the part of “a married woman” to 
their illegalization and consequent destruction, it is 
enough to say that any one across whose mind the 
great authorities above quoted have shed their light 
must be slow to escape the conviction that the 
| SUPREME Court or INDIANA has been guilty of a 
|most pernicious piece of judicial legislation, unless 
|the following proposition is indisputable: The In- 
diana statute, by necessary implication, if not ex- 
pressly, so far qualifies the common-law power of a 
husband and wife holding real estate as tenants by 
entireties to extinguish such title, by such deeds as 
meet such end, in a title of another quality, as that 
their exercise of that power shall, in and of itself, 





|Taise up a presumption of law that it is exercised by 
them for the purpose, and no other, of a breach of, 
|or fraud upon, the statute, so that whosoever shall 
afterward be applied to for a loan of money on the 
title so created stands confronted by that presump- 
tion of law, or, what is the same thing, deals with 
that title as a subsisting title by entireties. 

It is a necessary concession, as hardly needs to be 
|added, that had the land of the husband and wife, 
‘not the land of the husband, been the land that was 
charged in the ill-fated mortgages, the court could 
not have decided otherwise than it did, since the 
| legal character of the wife’s interest in the land had 
{then brought her into the mortgages in the relation 
of a surety. 

But that concession lends no support to the de- 
cision of the court. Why? Because if the land 
charged by the ill-fated mortgages had not ceased, 
through the instrumentality of proper deeds, to be 
the land of the husband and wife as tenants by en- 
tireties before those mortgages entered into any- 
body’s conception, the court had been spared the 
necessity of resorting to its major premise, “ That 
the facts, as found by the (trial) court, clearly re- 
veal a shift, device or contrivance to avoid, in an 
indirect or circuitous manner that which the statute 
expressly prohibited, is certainly not a debatable 
question; ” the destruction by the husband and wife 
of their entirety estate in the land being all there 
possibly could be to constitute the viscera, so to 
speak, of that major premise of the court. If the 
court did not consider such destruction an accom- 
plished fact, how did the court ever come to hold, 
in the case, that a mortgage of the same land by the 
husband to the State Bank oF INDIANA, of later date 





than the ill-fated mortgages —a mortgage to which 
the husband and wife made the same defense that 
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they made to the ill-fated mortgages — was a valid 
mortgage? But perhaps it is due the court to say 
that, in its opinion, the length of time that the ex- 
tinguished title by entireties had been extinguished, 
distinguished the mortgage that did not from the 
mortgages that did prove ill-fated; or that, in its 
opinion, the title whose birth had necessarily been 
the death of the title by entireties, itself required, 
after its birth, a shifting period of gestation, before 
its birth could be vouched for by the court. Never- 
theless, when one comes to look strictly to the court’s 
major premise, one cannot readily understand how a 
“ shift, device or contrivance to avoid, in an indirect 
or circuitous manner, that which the statute expressly 
prohibited” (which the court thinks “ the facts, as 
found by the [trial] court” so “ clearly reveal” that 
it is “ certainly not a debatable question”) avoided 
any the less “ that which the statute expressly pro- 
hibited”— whatever the “expressly prohibited” 
thing was—for having avoided it “in an indirect 
or circuitous manner,” unless, forsooth, the avoidance 
of something or other “in an indirect or circuitous 
manner” was “ that which the statute expressly pro- 
hibited;” or “an indirect or circuitous manner” of 
avoiding such a pit-fall as a statute might possibly 
give rise to is at one with tumbling into it neck and 
crop under statutory construction as understood and 
administered by THe Supreme Court or INDIANA. 

Even an amicus curiae cannot but ask, What pos- 
sible show of reason or justice had the court in 
stripping of its necessary legal consequences a trans- 
action in conveyancing done by a husband and wife 
of their own exclusive volition—a _ transaction 
wherein their clear intention was to divest themselves 
of, extinguish, what was their estate by entireties — 
a transaction which they were fully competent in 
law to execute —'a transaction wholly past and exe- 
cuted and evinced in the public registry of titles 
before the ill-fated mortgages were ever thought of 
by any body, even as things of potential existence, 
unless the court could so do on the clear ground 
that the transaction was, in and of itself, such an 
infringement of, or fraud upon the above-recited 
Indiana statute, as to acquire, in consequence thereof, 
sufficient of illegality, as created by that statute, for 
its defeat in its very inception? For it is that trans- 
action, or, what is the same thing, the registered 
deeds that were the vehicle of that transaction, that 
came to figure in the major premise of the court as 
its very head and front —that came to give to the 
major premise of the court its “ form and pressure.” 
So, if the Supreme Court of Indiana could not find 
in that transaction, those deeds, at one and the same 
time, such an infringement of, or fraud upon, and 
such an absence of infringement of, or fraud upon, 
the statute the court was parading, as to justify 
the court in dealing out, over its bar, in one and the 
same breath, damnation to the mortgages of The 
John Hancock Mutual Life Insurance Company and 
salvation to the mortgage of the State Bank of In- 
diana, an amicus curiae would seem to be left with 
slim chance for escape from the conclusion that, in 





the deliberate opinion of the court itself, the re- 
mote, if not direct, result of that transaction, 
those deeds, had been two separate, distinct, co- 
existent fee-simple titles to one and the same piece 
of land, either title capable of drowning the other as 
the convenience of the court’s ratiocination should 
require. And so long as an amicus curiae remains in 
his senses he would seem to be at no inconsiderable 
loss to comprehend how the court could have soundly 
resorted to the doctrine of notice by way of justify- 
ing its foregone damnation of the mortgages of The 
John Hancock Mutual Life Insurance Company, 
when the court had, per force, to press those deeds 
into its service as the vehicle of the doctrine of 
notice, and, in doing that sort of thing, to inevitably 
empale itself on the crucial question, Whether those 
deeds were void or valid, ineffectual or effectual to 
extinguish the title by entireties? For an amicus 
curiae, if in his senses, would very naturally sup- 
pose that those deeds could not have been both void 
and valid, but had to be one or the other; and that 
if they were void, their non-extinction of the title by 
entireties anticipated and precluded the operation 
and effect of the doctrine of notice; whereas, if they 
were valid, their extinction of the title by entireties 
left no ground for the doctrine of notice to take hold 
on, whether with or without the help of the court — 
left nothing to be known, the actual or implied 
knowledge of which could alter for better or worse 
the quality of title as established by those deeds; 
unless, indeed, the extinction of the title by entireties 
was either “that which the statute expressly” or 
impliedly “prohibited,” or “that which the statute ” 
required should take place only in the double sense 
of an extinction and a non-e-xtinction of that par- 
ticular title. 

It is noteworthy that the Supreme Court of In- 
diana could have lost sight of a principle so elemen- 
tary as that to which the well known cases of.Arm- 
strong v. Toler (11 Wheat. 262), and McBlair v. 
Gibbes (17 How. 232), relate, and to the explication 
of which so eminent a jurist as Story devoted sec- 
tions 245-258 of his book on the Conflict of Laws, 
and also noteworthy that the court could have di- 
verged so extremely from the decision of the United 
States Court of Appeals in the Indiana case of 
Bragg v. Lampert (96 Fed. Rep. 630) ; and also note- 
worthy that one of the judges of the court — GILLETT, 
J.— chose simply to “concur in the result;” as the 
inference would seem to be that he had reached, or 
could reach “the result” by a different line of rea- 
soning from that of the other members of the court; 
and if that was really the case, it almost goes with- 
out saying that he lost an opportunity to intensify 
“the gladsome light of jurisprudence;” that is, if 
“the result’ was not as self-evident to him as the 
“ancient legal maxim” appears to have been to the 
rest of the court —so mere a truism in fact as to 
require, in his view, no reasoning to support or jus- 
tify it. 

Upton J. Hammonp. 


Indianapolis, Ind. 
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THE ELECTION OF FEDERAL JUDGES BY 
THE PEOPLE. 





By Wa tter Crark, LL. D. 


(Chief Justice of the Supreme Court of North 
Carolina.) 





When the Constitution of the United States was 
adopted at Philadelphia, the masses were unedu- 
cated and the men in official positions under the 
State governments were as a rule chosen by the in- 
fluence of the educated and wealthy few. <A repre- 
sentative democracy was an experiment, and there 
was a frankly expressed fear of committing power 
to the masses. In only one State was the governor 
at that time elected by the people, and in none were 
the judges so chosen. In all there were property 
qualifications either for the electors of the State 
Senate or both houses, or for the members them- 
selves of the General Assembly, and in some in all 
these particulars. 

This state of things was naturally reflected in the 
Federal Constitution, which still, after the lapse of 
nearly a century and a quarter, and the demonstrated 
capacity of the people tor self-government, presents 
in the full blaze of the twentieth century the distrust 
of popular government which, before its trial, was 
natural in the men of the eighteenth century. The 
unnatural thing is, not its adoption in 1787, but the 
retention, unchanged, of the non-elective features 
of the Constitution in 1904. The Federal Constitu- 
tion, framed according to the ideas then prevailing, 
gave to the people the selection of only one-sixth 
of the government—the members of the lower 
house of Congress. The choice of the elective and 
the judiciary, and of the other half of the legislative 
department, was carefully placed beyond their reach. 
The Senate was made elective at second-hand by 
the State legislatures. The President was intended 
to be elected at third-hand by electors chosen by 
the State legislatures, and the judiciary at fourth- 
hand by the appointment of the executive so chosen; 
and to place the judges farther beyond the possi- 
bility of responsibility to the people or influence by 
that popular opinion which is the foundation-stone 
of a free government, the tenure was for life. 

A more complete denial of popular control of 
the new government could not have been devised. 
Hamilton would have preferred a hereditary execu- 
tive. That would not have been as efficient for his 
purposes as an appointive life judiciary, for we 
know that the hereditary executive in England has 
not dared to exercise the veto-power since the 
revolution of 1688, more than two centuries. But 
by reason of the power which the judiciary soon 
bestowed upon themselves, by construction, of de- 
claring any statute unconstitutional, the judges have 
set aside acts of Congress at will. Thus the legal- 
tender act, the financial policy of the government, 
was invalidated by one court and then validated by 
another, when the personnel of the court had been 


increased for that purpose. Thus also ten years 
since the Income Tax, which had been held consti- 
| tutional by the court for a hundred years and after 
being at first again so held, was by a sudden change 
of vote by one judge held unconstitutional, nullified 
and set aside. The result was that one hundred 
million dollars of annual taxes were transferred from 
those most able to bear them and placed upon those 
least able to bear them, necessarily forcing the re- 
tention of the high tariff, which is a tax upon con- 
sumption and therefore a tax upon the many. In 
the ten years which have elapsed since the Income 
Tax, passed by both houses of Congress and ap- 
proved by the President, was thus set aside, this 
change of front by this one judge has cost the toil- 
ers, the producers of this country, one thousand 
million dollars! Had the court been elective, men 
not biased in favor of colossal wealth would have 
filled more seats upon the bench, and if there had 
been such decision, long ere this, under the tenure 
of a term of years new incumbents would have been 
chosen, who, returning to the former line of. de- 
cisions, would have upheld the right of Congress 
to control the financial policy of the government 
in accordance with the will of the people of this day 
and age, and not according to the shifting views 
which the court haseimputed to language used by 
the majority of the fifty-five men who met in Phil- 
adelphia in 1787. Such methods of controlling the 
policy of a government are no whit more tolerable 
than the conduct of the augurs of old who gave the 
permission for peace or war, for battle or other pub- 
lic movements, by declaring from the flight of birds, 
the inspection of the entrails of owls, or other 
equally wise devices, that the omens were lucky or 
unlucky,— the rules of such divination being in their 
own breasts and the augurs being always privately 
informed as to the wishes of those in power. 

In England one-third of the revenue is derived 
from the superfluities of the very wealthy, by the 
levy of a graduated income tax. The same system 
is in force in all other civilized countries. In not 
one of them would the hereditary monarch venture 
to veto or declare null such a tax. In this country 
alone the people, speaking through their Congress 
and with the approval of the executive, cannot put 
in force a single measure of any nature whatever 
with assurance that it shall meet with the approval 
of the courts; and its failure to receive such approval 
is fatal for, unlike the veto of the executive, the 
unanimous vote of Congress (and the Income Tax 
was very near receiving such approval) cannot avail 
against it. 

Such vast power cannot safely be deposited in 
the hands of any body of men without supervision 
or control by any other authority whatever. If the 
President errs, his mandate expires in four years, 
and his party as well as himself is accountable to the 
people at the ballot-box for his stewardship. If 
members of Congress err, they too must account 





to their constituents. But the judiciary hold for 
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life, and though popular sentiment should change 
the entire personnel of the other two great depart- 
ments of government, a whole generation must 
pass away before the people could get control of 
the judiciary, which possesses an irresponsible and 
unrestricted veto upon the action of the other de- 
partments,— irresponsible because impeachment has 
become impossible, and if it were possible it could 
not be invoked as to erroneous decisions, unless 
corruption were shown. 

In the State governments the conditions existing 
in 1787 have long since been changed. In all the 
States the governors and the members of the gen- 
eral assemblies have long since been made elective 
by manhood suffrage. In all the forty-five States, 
save four (Delaware, Massachusetts, New Hamp- 
shire and Rhode Island), the judges hold for a term 
of years, and in three of these they are removable 





box. Thus, without changing a letter in the Con- 
stitution, the people early captured the executive 
department and practically vote direct for President 
and Vice-President. 

For years a similar struggle has gone on to secure 
the election of United States senators by the people. 
At least four times the House of Representatives 
has passed a bill to amend the Constitution to pro- 
vide for the election of senators by the people, and 
each time the vote was either unanimous or prac- 
tically so. The measure has, however, never passed 
the Senate, which is to a large extent filled, as the 
federal judiciary is, by the influence of corporate 
power and very often by the selection of the attor- 
neys of those corporations. The bill to elect sen- 
ators by the people has not been defeated directly, 
but by the chloroform process of referring the bill 
to some committee which shall not report it for a 


(as in England) upon a majority vote of the legis-| vote thereon in the open Senate. In many States 
lature, thus preserving a supervision of their conduct | it has been sought to attain the same end by nomi- 
which is utterly lacking as to the federal judiciary. | nating the senators by a State primary or State 


In Rhode Island the judges were thus dropped sum- 
marily, once, when they had held an act of the 
legislature invalid. In thirty-three States the judges 
are elected by the people, in five States by the 
legislature and in seven States they are appointed 
by the governor with the cdnsent of the Senate. 
Even in England the judges hold office subject to 
removal upon the vote of a bare majority in Par- 
liament — though there the judges have never as- 
serted any power to set aside an act of Parliament. 
There the will of the people, when expressed 
through their representatives in Parliament, is final. 
The king cannot veto it, and no judge has ever 
dreamed he had power to set it aside. Professor 
Bryce overlooked these essential differences in 
avowing his preference for a life tenure, appointive 
judiciary in this country. 

A greater power, however, is claimed and has 
been often asserted by the judges in this country. 
Subject to no supervision or revisal from any 
source, it is absolute power. If the federal judges 
were elective, and for a term of years, as State 
judges have become, there would be the corrective 
force of public opinion, which could select judges 
at the expiration of such term more considerate of 
the policy in public matters which is approved by 
the statutes enacted; while in all private litigation 
elective judges would be altogether as efficient as 
if appointed for life. 

Given by the Constitution of 1787 the choice of 
only one-sixth of the government — the lower house 
of Congress —the people soon forced the transfer 
of the choice of Presidential electors to their arbi- 
trament and then by common consent the electors 
were made mere figure-heads, compelled to vote for 
the candidate for President whose name is placed at 
the head of the ballot on which the electors are 
voted for. Legally each elector is free to vote for 
whom he pleases, but no elector has ever dared 
violate the implied order given him at the ballot- 





convention, and pledging the legislative candidates 
to vote for such nominees. This is unsatisfactory, 
for the large and increasing number of newspapers 
which are owned or controlled by corporate wealth 
antagonize any method save the election by the 
legislature, whose limited number makes the choice 
of a senator by them more easy of control by dex- 
terous manipulation. 


But by far the more serious defect and danger in 
the Constitution is the appointment of judges for 
life, subject to confirmation by the Senate. So far 
as corporate wealth can exert influence, either upon 
the President or the,Senate, no judge can take his 
seat upon the federal bench without the approval 
of allied plutocracy. It is not charged that such 
judges are corruptly influenced. But they go upon 
the bench knowing what influence procured their 
appointment, or their confirmation, and usually 
with a natural and perhaps unconscious bias from 
having spent their lives at the bar in advocacy of 
corporate claims. Having attempted as lawyers to 
persuade courts to view debated questions from the 
standpoint of aggregated wealth, they often end by 
believing sincerely in the correctness of such views, 
and not unnaturally put them in force when in turn 
they themselves ascend the bench. This trend in 
federal decisions has been pronounced. Then, too, 
incumbents of seats upon the federal Circuit and 
District bench cannot be oblivious to the influence 
which procures promotion; and how fatal to con- 
firmation by the plutocratic majority in the Senate 
is the expression of any judicial views not in ac- 
cordance with the “safe, sane and sound” pre- 
dominance of wealth. 


As far back as 1820, Mr. Jefferson had discov- 
ered the “sapping and mining,” as he termed it, 
of the life tenure, appointive federal judiciary, owing 
no gratitude to the people for their appointment 
and fearing no inconvenience from their conduct, 
however arbitrary, in.the discharge of such office. 
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In short, they possess the autocratic power of abso- 
lute irresponsibility. “‘ Step by step, one goes very 
far,’ says the French proverb. This is true of the 
federal judiciary. Compare their jurisdiction in 
1804, when Marshall ascended the bench, and their 
jurisdiction in 1904. The Constitution has been 
remade and rewritten by the judicial glosses put 
upon it. Had it been understood in 1787 to mean 
what it is construed to mean to-day, it is safe to 
say that not a single State would have ratified it. 
This is shown by the debates in the State conven- 
tions, in many of which the bare possibility of much 
less objectionable construction was bitterly denied 
and yet nearly caused defeat of ratification. In 
1822, in his letter to Mr. Barry, Mr. Jefferson said 
that it was imperative that the United States judges 
should be made elective for a term of years, and 
suggested six years as the period. 


The tenure of judges for a term of years is the 
popular will and judgment. as is shown by the 
adoption of that method in forty-one States. It 
has worked satisfactorily in those States, else they 
had returned to the appointive life tenure. The 
latter system of selecting the United States judges | 
has not been satisfactory. It lends itself to the 
appointment of corporation attorneys, whose nat- 
ural bias, however honest they may be, is adverse | 
to any ruling that will conflict with the views main- | 
tained by them while at the bar. The life tenure | 
is especially objectionable, because the conduct of | 
the judge is beyond review by any authority. A| 
more autocratic and utterly irresponsible authority | 
nowhere exists than that of the United States | 
judges, clothed with the power to declare void acts 
of Congress and rendered by life tenure free from 
any supervision by the people or any other authority 
whatever. 





An elective judiciary is less partisan, for in many 
States half the judges are habitually taken from 
each party and very often in other States the same 
men are nominated by both parties, notably the 
recent selection by a Republican convention of a 
Democratic successor to Judge Parker. The people 
are wiser than the appointing power which viewing 
judgeships as patronage has with scarcely an ex- 
ception filled the federal bench with appointees of 
its own party. Public opinion, which is the corner- 
stone of free government, has no place in the se- 
lection or supervision of the judicial augurs cle 





assume power to set aside the will of the people 
when declared by Congress and the executive. 
Whatever their method of divination, equally with 
the augurs of old they are a law to themselves and 
control events. A people’s destiny should always 
be in their own hands. 


As was said by a great lawyer lately deceased, 
Judge Seymour D. Thompson, in 1891 (25 Am. Law 
Review, 288): 
federal judiciary elective instead of appointive is | 
once seriously discussed before the people, nothing | 
can stay the growth of that sentiment, and it is al- | 


“If the proposition to make the | 


| accordin’ 
|manency iv your situation. 


most certain that every session of the federal Su- 
preme Court will furnish material to stimulate that 
growth.” 

Great aggregations of wealth know their own 
interests, and it is very certain that there is no re- 
form and no constitutional amendment that they 
will oppose more bitterly than this. What, then, 
is the interest of all others in regard to it? 


WALTER CLARK in the “ Arena.” 


Raleigh, N. C. 
a 


THE LAW AT BARRY’S CORNERS. 





The littie court room on the avenue was crowded 
with mixed-ale philosophers and individuals whose 
faces portrayed a diet of corned beef and boiled din- 
ners, rather than one of steak and Lyonnaise potatoes. 
The denizens of the corner evinced great interest 
in the result of the breach of promise action which 
was to be tried between Bridget McNulty and Felix 
Ryan. 

Bridget instituted proceedings against Felix, alleg- 
ing a breach of promise to marry, and placed the 


| sum of two thousand dollars as a salve for the heal- 


ing of her lame heart and wounded affections. The 
|action was heard, and Bridget proved the promise 
to marry, which she declared was an, unconditional 
;one. She also told of the mortification and humilia- 
tion to which she was subjected on account of 
Felix’s perfidy. Felix, in his own behalf, testified 
that he made a conditional promise to marry Bridget, 
and that promise was conditional upon the per- 
|manency of his situation. He further testified that 
the engagement was to be canceled if, through any 
misfortune, he should lose his employment. 

The case was submitted to Judge Houlihan with- 
out argument. Judge Houlihan summed up the case 
as follows: “Courtship comminces by houldin’ 
hands. You kin hould a calloused hand chaper than 
you kin a soft one. That is, to make my maning 
clear, you kin hould the hand of a girl that works 
in a laundry wid less expense than you kin a type- 
writer’s. We all know that whin our Heavenly 
Father took the rib out iv Adam he manufacthured 
throuble, an’ no woman should marry a man simply 
because she is tired iv working. If a man makes 
a happy marriage, his life is one long Fourth of 
July, but if he makes a bad choice, his life is a 
perpetual Memorial Day. I find that Felix, while 
he was coortin’ Bridget had a swell job, and no 
doubt made his promise in gocd faith. But the 
election wint the wrong way, an’ Felix consequently 
lost his job, and was turned loose to the tinder 
| mercy iv the world, an’ a diet iv scenery. Now, 
|ivery man knows that in this twintieth cintury the 
wimmin are selfish; they measure their affections 
to the size of the salary and the per- 
Now, this is all con- 
thrairy to Holy Writ an’ the docthrine iv pure love. 
A woman wid a selfish love is fer all the world like 
a cat in a warm corner behind the stove; she is per- 
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fectly happy while there is heat in the stove. Whin 
the fire goes out the cat laves the warm corner. So 
it was wid Felix; his fire wint out; he lost his job, 
and consequently Bridget lift the warm corner iv his 
affections, and now she seeks the cold, heartless 
money iv the counthry to repair her damaged 
affections. Now, all this is conthrairy to the taich- 
ings iv the sermon on the mount, which taiches us 
the docthrine iv unselfish love. Bridget must under- 
sthand that a man’s heart is not like a bargain 
counter in ~ department stoore, or a rummage sale 
at a church. In consequence iv my finding as a fact 


that Bridget’s love was selfish, and also a lack iv. 


good faith on the part iv the plaintiff, I must give 
jidgment fer the defindint.” 


Josepn M. Suttivan, LL. B. 
Of the Suffolk (Mass.) Bar. 


—_>—_—_- 
AN EMPIRE WITHOUT LAW. 





“A thinly veiled anarchy,” is Mr. Perris’ descrip- 
tion of the State in modern Russia; anarchy “ main- 
tained by force for the benefit of a degraded official 
class at the cost of the body of the people.” And 
this, so far from being a mere theoretical expression, 
is a literal statement of the situation. To the Czar 
and the royal family Mr. Perris, in this bold and per- 
suasive review of thirty-five years of Russian history, 
assigns a quite subordinate place. Not with them 
is the true seat of authority. The cherished theory 
of autocracy is shown to be little more than nonsense. 
A Czar the most powerful that ever sat upon the 
throne of all the Russias could not possibly “ control 
the vast machine; ” and in Nicholas II. we have “ the 
weakest emperor Russia has had for a century.” His 
behavior on the day of the January massacre made 
an end of his prestige; and the eyes of all friends of 
Russian freedom are now forever averted from him. 
As for the physical force party—the terrorists — 
they seem contemptuously to have passed him by in 
their dreadful schemes of vengeance. 

By whom, then, is Russia governed — using of 
courtesy a term but little applicable to this anarchic 
empire of the night? Every function of power is 
nominally concentrated in the hands of the Sove- 
reign; but, says an official expositor, M. Poutilov, 
“the exercise of each of these functions is delegated 
to special organs, whose powers are rigorously deter- 
mined by laws.” Mr. Perris thereupon proceeds to 
examine the theory of distributed autocracy. To be- 
gin with, there is the Council of the Empire, “ com- 
posed of the nominees of the emperor and ministers.” 
The initiative in legislation, nominally restrained by 
the Czar, belongs in reality to this body, whose final 
decision in respect of any project “ becomes the law.” 
But the Czar may ignore this decision; he may and 
does ignore the very existence of the Council. At 
the head of the civil administration stand (nominally 
again) two bodies — the Council of Ministry and the 
Committee of Ministers. The first of these “is now 
only occasionally called together.” The powers of 


the second seems not to be defined. “ Its decisions in 
all but routine affairs are submitted to the emperor — 
that is, they are decided by his most powerful ad- 
visers for the time being.” 

The chief authority is not, however, with these. It 
is to be found in the two great ministries of Finance 
and the Interior. 

M. Witte, at the head of the Finance Ministry 
* * * was to a very large extent master of the 
state machine until M. Plehve, his great rival to the 
Ministry of the Interior, found it necessary to grapple 
with him; and, after twenty years of successful re- 
action, Plehve — master of the police and gendarm- 
| erie, the censorship, the institutions of the nobility, 
|the provincial governors, and the zemstovs — was 
|only removed by the bomb of Sozonov. By these two 
| ministries, whenever they have jowerful chiefs, to- 
gether with the Over-Procurator of the Holy Synod, 
the internal affairs of the empire are practically 
governed. 

At one time the Finance Minister may be in the 
ascendant, at another the Minister of the Interior; 
it makes, apparently, very little difference to the 
country. Some individuals, says Mr. Perris, will 
prefer relief from the pressure of police tyranny, 
others from the pressure of taxation; “the nation, as 
a whole, has nothing to gain by the success of either 
party.” As for the “laws,” which are innumerable, 
they lack all the quality and sanction of law; and 
“arbitrariness is the sole dependable characteristic 
of the legislative and judicial systems.” Nowhere is 
any real responsibility to be found. There is no Con- 
stitution based upon personal rights; there is no rep- 
resentative element in the Legislature; there is no 
liberty of public meeting, and there is no free discus- 
sion by the Press. Under conditions so wretched as 
these it is little surprising to find that hatred of the 
bureaucracy is a sentiment uniting the most varied 
classes of the people; that, of all nations at the pres- 
ent day, the Russians outside the official class are the 
least “ patriotic” * * *; and that at last the cloud 
of revolution has burst over town and steppe and 
forest. 

In what Mr. Perris so justly calls the land without 
law, the worst tyranny is that under which the polit- 
ical offender (who is by no means always the cour- 
ageous demon with the bomb in his pocket) has 
immemorially suffered. From the beginning political 
cases have been referred to special tribunals; and in 
connection with these cases the public prosecutor and 
the police witnesses have gradually obtained more 
and more power at the expense of the advocate for 
the defence, and “the state of the Bar has been pro- 
gressively lowered.” Under what is called adminis- 
trative process — which is neither more nor less than 
a modern form of inquisition—an accused person 
may be brought to trial without preliminary inquest, 
and sentence may be passed “ without taking the oral 
testimony of witnesses.” Even the bare form of trial 





may be dispensed with. “ Administrative punishment 
is simply punishment on suspicion, or on pretence of 
suspicion, without any semblance of judicial process.” 
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Mr. Perris adds that not one-half of the vast number 
of exiles passing into Siberia have been before a tri- 
bunal of any kind. A report of the Ministry of Jus- 
tice in 1903 showed that in the first three months of 
the previous year nearly 3,000 persons were arrested 
on mere suspicion of “ political activity,” of whom 
853 were sentenced administratively. In addition to 
these, over 2,000 were imprisoned by the police under 
“ state of siege ” powers; and even these figures, says 
Mr. Perris, “ give no idea of the many thousands of 
workmen, students, and others exiled from the large 
towns without any inquiry whatever.” 

The condition of things which caused the prema- 
ture ripening of revolt twenty-five years ago was bad 
enough, but the situation to-day seems even worse. 
The arrests made during the recent crisis have 
packed the prisons to suffocation. Before this crisis 
the normal permanent population for which prison ac- 
commodation was required numbered about 120,000. 
* * * To house this army of unfortunates there 
were seven central hard-labor prisons and nearly 900 
local gaols. The new central prison in St. Peters- 
burg and one or two others were models of Western 
severity. In the rest, order and sanitation were prac- 
tically unknown, dirt, promiscuity, disorder and over- 
crowding were general. But, in the interval, the 
whole force of the police and gendarmerie has been 
engaged in increasing the pressure upon this already 
too limited space. 

Mr. Perris describes in detail the now not unfa- 
miliar fortress of St. Peter and St. Paul in St. 
Petersburg, and the more terrible prison of Schlus- 
selburg on an island of Lake Ladoga, a veritable tomb 
in which the guards themselves are prisoners. With 
Schlusselburg the revolutionists have never succeeded 
in opening secret communication, and its partial an- 
nals have become known only through the narratives 
of prisoners who have been removed from it since 
1897. In a dungeon so secure as this anything may 
happen; and out of fifty-four cases referred to by 
Mr. Perris, two men were shot in prison; four com- 
mitted suicide; six became insane; twenty died other- 
wise in the fortress; ten were removed into exile, of 
whom three have since committed suicide; and 
twelve are believed to be still alive in confinement. 

Vera Figner, daughter of one of the old noble 
families of Russia, who entered Schlusselburg a 
beautiful girl, left it after twenty years of solitary 
confinement “a bowed and trembling old woman, 
suffering from rheumatism and scurvy, and from the 
pitiful complaint known as ‘ agoraphobia,’ the fear of 
open spaces.” Plehve, entreated to release her two 
years earlier, is reported to have answered that there 
was “still too much life in her.” 

Next comes Siberia. Often in recent years we 
have been assured that exile to Siberia has been 
abolished. Mr. Perris knows better. Official statis- 
tics show an average inflow of exiles into Siberia 
during the twelve years, 1887-99, of rather more than 
7,000 persons yearly; and in 1903 “more persons 
were deported to Siberia than for many years past.” 
It is a hard task to preserve health and sanity in the 


penal settlements of Siberia, where the exiles live in 
the squalid huts of the natives; where coarse black 
bread, tea, and petroleum are luxuries; where letters 
can rarely be received; where — except for the sea- 
sons’ change — one day is as another the whole year 
round; where the plague of insects in summer is 
varied by the Arctic cold of the most formidable 
winter in the world. 

And more to be dreaded even than any Siberian 
settlement is the Isle of Saghalien, the Russian “ Ile 
du Diable,” in the North Pacific ocean, which “ ex- 
cept for a few weeks of uncertain midsummer sun- 
shine, is ice-bound and fog-bound,” with a soil 
frozen twenty inches deep. Women as well as men 
are transported to Saghalien. 

A few years ago (says Mr. Perris) news reached 
London that so terrible a state of affairs was preva- 
lent ‘on the island that the governor had to interfere 
for the protection of prisoners against prison officers. 
| A number of convicts were stated to have deliberately 
|maimed themselves in order to get free of certain 
leruel warders. Others fled into the impenetrable 
| forest, where they suffered all the horrors of hunger. 
In a satchel belonging to a fugitive who had been 
hunted down were found some pieces of human flesh, 
and other cases of cannibalism have been reported. 

In these sub-Arctic regions, as remote from St. 
Petersburg as London is from the Zambesi, prisoners 
are treated indiscriminately. The “political” has no 
privileges above the murderer; women and all are on 
the same footing as the ordinary convict. Women 
may be flogged equally with men, and we know that 
one woman at least, Mme. Sighida, was flogged to 
death with rods. The knout has been abolished, but 
the “plet” (a horrible loaded whip) has been de- 
scribed as a worse instrument. The compulsory co- 
habitation of male and female prisoners is one of 
the most repulsive features of life in this inferno; 
and Mr. Perris states, on the authority of a Saghalien 
surgeon, that women enciente are not infrequently 
sent to the farthest parts of the island, where there 
is no possibility of obtaining medical help. 

It is little to be wondered at that in European 
Russia the terrorist has once more appeared upon 
the scene. We are to remember, however, that dyna- 
mite has played but a very small part in the new 
movement, and that at the present day the whole 
forces of the revolutionary party seem to be in pro- 
cess of organization in an orderly, well-considered, 
and altogether formidable manner. The peasant ris- 
ings in all parts of the country, the strikes of work- 
men in the great towns — these are new signs. It is 
easy, as Mr. Perris says, to speak of revolution; but 
one thing which seems certain is that the old regime 
cannot continue in Russia without grave and great 
modification. The Court and the bureaucracy ex- 
cepted, the whole country has been alienated; and for 
the first time the organized workmen of the empire 
stand before the government “ with a resolute chal- 
lenge, and with the evident sympathy and support of 
every other non-official class of the people.” In a 
word, the living forces of Russia are ranged upon the 
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side of the reformers; the dead forces alone have 

declared for Czardom and the crumbling oligarchy. 

In the long run, what result save one can be looked 

for? — Tighe Hopkins in Law Times (London). 
Sees 


LAWYERS AS FINANCIERS. 





In his “Outlook” papers on America revisited 
what is called one of Mr. Bryce’s shrewdest observa- 
tions is his comment on the increasing tendency of 
our great lawyers to become great business men. 
This was clearly observable in the United States 
before Mr. Bryce announced his discovery. The 
fact that our great lawyers are called into consulta- 
tion in connection with vast financial and industrial 
enterprises is shown by the fact that they become 
more and more closely connected with their man- 
agement. The prizes offered by the financial world 
are so glittering as to attract the finest order of legal 
talent. The New York Evening Post, noticing Mr. 
Bryce’s discovery of these legal financiers and their 
successful ways in money and stocks, says great 
lawyers have always been executors and trustees, 
but the complexity of modern business organization 
has drawn on lawyers more and more deeply, so that 
they have become embarked, not merely as to advice 
as to the law, but called on for practical suggestions 
of all kinds, and often the most detailed management. 

One result pointed out by both the Post and Mr. 
Bryce is a certain blurring out of the old lines of 
the profession and a diminution of interest in legal 
and constitutional questions. It adds: “The all- 
around lawyer still exists, but the most eminent law- 
yers —those, at least, who are most talked of and 
who have won the greatest fortunes — are those who 
have specialized as counsel for huge corporations and 
have participated in great industrial and financial 
enterprises. This was, perhaps, inevitable, the re- 
wards being what they are, but it is plainly, from 
the point of view of public life, not a little regret- 
table.” That is, there are more energy and brains 
and legal acumen devoted to legal money-getting 
by sharp practice than to the consideration and de- 
termination of great constitutional questions. Yet 
these very grave questions must come to the point in 
time and determine the fundamentals of law. We do 
not hear of many Dartmouth College cases, but who 
can tell what a day will bring forth in the legal- 
political questions now before the country on the 
rights and powers of railroad corporations and the 
legislative departments of the government? ”— Pitts- 
burg Post. 

—_—_ 4 


A judgment in favor of defendants in an action of 
trespass to try title to land which had been sold 
under a judgment foreclosing a tax lien and to set 
aside the judgment, is held, in Moore v. Snowball 
([Tex.] 66 L. R. A. 745), not to be a bar to a sub- 
sequent suit to set aside the sheriff’s sale for irreg- 
ularities upon equitable terms, in which the title 
is conceded to be in the purchaser. 








CONVICTION OF MURDER IN THE SECOND 
DEGREE AFFIRMED. 


NotHING To AUTHORIZE JuRY TO CONSIDER DEFENSE 
oF JustiF1IABLE HomicipE UNbDER SECTION 205, 
PENAL Cope. 





SuprREME Court, APPELLATE Division, First DE- 
PARTMENT. 


(Decided June, 1905.) 





Present: Hons. Morcan J. O’Brien, P. J.; Eb- 
WARD Patterson, GrorcE L. INGRAHAM, CHESTER 
B. McLaucuiin, and Epwarp W. Hatcu, JJ. 


Peopte, Erc., Respondent, v. Martin REGAN, Ap- 
pellant. 


Appeal from judgment on conviction of murder 
in the second degree. 


S. J. O’Hare for appellant; Robert C. Taylor for 
respondent. 


Patterson, J.— The defendant was indicted for 
the crime of murder in the first degree. On the trial 
he was convicted of murder in the second degree. 
The evidence shows that on the night of the 26th of 
October, 1899, he shot Francis E. Slater, who died on 
the 31st of October, in the same year, from the 
wound he had received. It was urged in defense 
that the homicide was justifiable; that the defendant 
discharged a pistol in dread of physical harm being 
inflicted upon him by the deceased, or in an effort to 
protect a sister from violence, which the defendant 
apprehended the deceased might inflict upon her. 

The record as it is presented to us on this appeal 
fully justifies the verdict of the jury and conclusively 
shows on the defendant’s own narrative of the cir- 
cumstances attending the commission of the act, that 
he was guilty of the crime of murder. That the de- 
fendant fired the shot is admitted, and that the de- 
ceased died from the effects of the wound inflicted 
upon him is also admitted. The facts proven are the 
following: The defendant was a brother-in-law of 
Francis E. Slater, referred to in the record at times 
as Edward Slater. The relations existing between 
Slater and his wife, the sister of the defendant, were 
unfriendly. There can be no doubt on the evidence 
that Slater abused and maltreated his wife, and they 
were living separately and apart. Mrs. Slater was 
a member of a theatrical company, and as such was 
engaged at a theatre in Brooklyn. Her husband, the 
deceased, was haunting the theatre and undoubtedly 
had made threats against her, and also against the 
defendant. That hostile relations existed between 
the deceased and his wife, and that the defendant in 
some way associated himself with those relations is 
clear; but on the whole testimony it is apparent that 
there was nothing in such relations to impel the de- 
fendant to resort to violence toward the deceased 
before the night of the occurrence which resulted in 
Slater’s death. For all the purposes of this case, it 
is only necessary to take into consideration the in- 
cidents as they occurred on that night. It is shown 
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that the defendant went to Brooklyn to take his sister 
home after the conclusion of a performance in which 
she took part as an actress. He met her at the stage 
door of the theatre, and they went to the Twenty- 
third street ferry. Before the parties left Brooklyn 
an altercation took place between the defendant and 
Slater. The latter produced a pistol, which was 
wrested from him by the defendant, and it was from 
that pistol that the fatal shot was discharged in New 
York. The deceased was on the same ferryboat on 
which the defendant crossed and kept walking back 
and forth with his hands in his pockets while the 
boat was crossing the river. There is nothing in 
the evidence to indicate that the deceased showed 
any violence either towards the defendant or Mrs. 
Slater while the ferryboat was in transit; but after 
it reached the New York side the deceased took some 
stones from his pocket and threw them at the defend- 
ant. Those stones were picked up on the New York 
side, and, after they were thrown, a pistol in the 
hands of the defendant was discharged and the de- 
ceased received the wound from which he died. A 
careful reading of the record in the case discloses 
that when the shot was fired the defendant had no 


reason whatever to apprehend any violence of the | 


deceased towards Mrs. Slater. When the parties 
left the boat on its arrival at the New York side of 
the ferry, according to the statement of the defend- 
ant himself, Slater and his wife were behind him; 
he neither saw nor had reason to apprehend that an 


attempt would be made by the deceased to harm Mrs. | 


Slater, nor does her testimony or that of the wit- 
nesses on behalf of the defendant indicate in any 
way that she was in peril from any act or appre- 
hended act of her husband. She says she anticipated 
some difficulty with her husband, but she pushed him 
to the side of the street when he began to throw 
stones at her brother. There is not one word of evi- 
dence to indicate that Mrs. Slater had reason to ap- 
prehend or that the defendant had reason to appre- 
hend that she was in peril. So far, therefore, as a 
defense of justifiable homicide based upon section 
205 of the Penal Code is concerned, there is nothing 
in the case that would authorize a jury even to con- 
sider that question. That section provides that hom- 
icide is justifiable when committed, either in the 
lawful defense of the slayer, or of his or her husband, 
wife, parent, child, brother, sister master or servant, 
or of any other person in his presence or company, 
when there is reasonable ground to apprehend a de- 
sign on the part of the person slain to commit a 
felony, or to do some great personal injury to the 
slayer, or to any such person, and there is imminent 
danger of such design being accomplished. Here, 


it is manifest that there was no imminent danger of | 


a design being executed by the deceased to inflict 
harm upon the defendant’s sister. On the contrary, 
the evidence shows that she had no apprehension of 
that character and it is quite apparent that the de- 
fendant could not have apprehended it, for he knew 
nothing of what was transpiring between the, de- 
ceased and Mrs. Slater, he, the defendant, being 


much in advance of them at the time the fatal shot 
was discharged. So far as his being in peril himself 
is concerned, there is no evidence to show that he 
was in a perilous situation from which he could not 
escape. The facts, as proven, even on the defendant’s 
own statement, are that the deceased, who was walk- 
ing some feet behind him, took from his pocket some 
stones and threw them at the defendant, who was 
not struck by them. The defendant says that he ap- 
prehendtd the deceased had another pistol than the 
one which he, the defendant, had taken from him in 
Brooklyn, but there is nothing to show that such 
apprehension had any foundation whatever. The 
defendant was assailed by the throwing of missiles, 
not by the use of a pistol, and from his own account 
of the situation in which he stood to the deceased, 
, it is impossible that he could have had ground for 
apprehending that the deceased had another pistol 
than the one which had been taken from him. 
| The jury were justified in finding that from anger 
| and passion arising from the throwing of the stones 
| the defendant discharged the pistol upon the body 
| of the deceased. He may have been in part affected 
| by the antecedent relations existing between him and 
his brother-in-law, but it is evident upon the whole 
| testimony that he could have escaped and got be- 
yond the reach of harm from the deceased if he had 
chosen so to do. On the evidence the jury might 
| well have found a verdict of murder in the first de- 
| gree, but as they undoubtedly regarded the defend- 
ant’s act as one committed under the impulse of pas- 
sion, without a premeditated design to commit mur- 
der, they gave him the benefit of the doubt and con- 
| victed him of a lesser crime. It is plain that the de- 
| fendant could have escaped injury; that he was not 
personally in peril; that his act was not in defense 
of an imperiled sister, and the judgment, therefore, 
should be affirmed. 

INGRAHAM and Hatcu, JJ., concur; McLAuGHLIN, 
J., concurs in result. 


O’Brien, P. J—I concur in the result, but not in 
the reasoning of the opinion. 

The facts warranted the submission of the question 
as to whether or not the shooting was justifiable and 
had the jury found for defendant I should not have 
regarded the verdict as against the weight of 
evidence. 

The defendant was engaged in protecting his sister. 
Whilst so engaged he was attacked at the theatre 
on the very evening in question by the deceased, who 
had with him and who attempted to use a revolver, 
which defendant in the struggle wrested from him. 
After the theatre, on reaching the city, the deceased 
had collected some stones and began throwing them 
at defendant. Was he to run away and leave his 
sister unprotected, or was he not justified in believ- 
ing that if he remained the deceased might not with 
another revolver which he had or might have pro- 
cured be intent on using it, as earlier in the evening 
he had attempted to do with the one which the de- 
| fendant had wrested from him? These were ques- 
‘tions for the jury. It was within their right and 
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province to determine these questions, and, having 
resolved them so as to find the defendant guilty of 
murder in the second degree, I can find no legal 
ground for assailing this verdict, but had the jury, 
as intimated in the opinion, found for the higher 
degree of murder, I am strongly of the opinion that 
such a verdict could not on the facts be sustained. 


—_>—__—_ 
ADMIRALTY. . 


INJURY TO STEERAGE PASSENGER. 





Unitep States District Court — SoUTHERN 
TRIcT OF New York. 


(July, 1905.) 


Dis- 





Pietro ANTONIO Norts v. STEAMSHIP PRINZESS 
IrENE, her Engines, etc. 


Liability of steamship for injury to steerage pas- 
senger through negligence in requiring him to come 
‘on deck in bad weather to obtain food. 


Abbott & Coyne for libelant; Butler, Notman & 
Mynderse for claimant. 


Apvams, J.— This action was brought by Pietro 
Antonio Noris to recover from the steamship Prin- 
zess Irene the damages he sustained through a severe 
injury to one of his legs, received on the 30th of 
March, 1903, while being transported from Bremen, 
Germany, to New York. The libelant bought a 
through ticket from Chiasso, Italy, to Boston, Massa- 
chusetts, by way of Bremen and New York. Having 
reached Bremen he was received as a steerage pas- 
senger on the steamship which sailed for New York 
on the 28th of March. Two days thereafter, while 
waiting for some food on the upper deck, he was 
struck by a mass of water which came over forward, 
and was thrown on the deck, receiving the injury of 
which he complains, which was a wound in the right 
leg below the knee, cutting through the flesh to the 
bone. 

The points in dispute are whether the water, which 
came on deck, was in the form of spray or a wave, 
and whether there was in any event liability on the 
part of the steamship. There can be no doubt that 
whether the water be called a wave or spray, there 
was sufficient of it to cause the passenger to be 
thrown down, and the only real question to be de- 
termined is respecting the steamship’s liability in 
such a case. Was she under a duty to protect the 
passenger from the results of such an accident? 

Concededly, in very bad weather, it was the ordi- 
nary duty of the steamship to keep the passengers 
below deck for the sake of protection. The passen- 
ger here did not voluntarily expose himself to dan- 
ger, but went on deck at the instance of the ship’s 
servants to secure his food. It is contended by the 
ship that it was an ordinarily safe place for the pur- 
pose, and that it would work a hardship to the steer- 
age passengers if they were obliged to remain con- 
fined in the foul air which necessarily prevails below 
when persons are required to stay there. When con- 





tinued bad weather prevails, it would no doubt oper- 
ate as a hardship upon the passengers to be kept 
below even if the vessel is provided with proper ven- 
tilating appliances, as appears to have been the case 
here, but such result would be necessarily incident 
to the weather and there would be no liability arising 
from the results of the precaution if prudently 
adopted. In this case the trouble arose because the 
passengers were not kept below, and it seems to me 
that the only question is whether the ship’s officers, 
under the circumstances that prevailed, were justified 
in requiring the steerage passengers to go on deck 
for their food at their own risk. 
_ It appears that rough weather was encountered 
from the beginning of the voyage, but that no trouble 
arose therefrom until the day of the accident. The 
wind was then from the west about two points on 
the vessel’s port bow. She had been pitching and 
throwing water over the deck, so that the previous 
evening the hatches on deck were battened down, 
but without affecting the companionway, by means of 
which the passengers came up from below. The deck 
had become wet, and it was necessary to spread 
sand over it to prevent persons from slipping. The 
pitching of the vessel continued the next day and 
the hatches were kept closed, and were so when the 
accident happened. The libelant came up about 3.30 
o’clock in the afternoon, and with other steerage pas- 
sengers formed a line to receive coffee from the 
galley located forward in the forecastle house in the 
centre of the ship. While there the water came over 
the side of the ship from forward and knocked the 
libelant down, causing the injury of which he com- 
plains. There was during the morning every indica- 
tion of the continuance of the existing conditions, 
and it seems to me that those on the ship who were 
charged with the duty of determining what course 
should be pursued in feeding the steerage passengers 
might well have anticipated the trouble which fol- 
lowed, and in compelling them to come on deck the 
vessel failed in the duty of care which she owed to 
her passengers of the class to which the libelant be- 
longed. It appears to be a clear case of negligence. 

There will be a decree for the libelant, with an 
order of reference. 

a no 


CASES OF INTEREST. 





Judicial Notice That Vaccination Will Prevent 
Smallpox.— The Court of Appeals of New York, in 
the case of Viemeister v. White (72 N. E. Rep. 97), 
tules that courts will take judicial notice of the fact 
that it is a common belief of the people of the State 
that vaccination is a preventive of smallpox, and 
that, this being the case, the public health law, ex- 
cluding children not vaccinated from the -public 
schools, is enacted within the reasonable exercise 
of the police power of the State, and that it is not 
a violation of that provision of the State Constitution 
which provides for free common schools wherein 
all children of the State may be educated, nor is it 
a violation of that provision of the State Constitu- 
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tion which guaranties to every citizen the protection 
of his rights, privileges and liberty. 


Definition of “ Driving.”—A park regulation to 
the effect that no person shall ride or drive at a 
rate of speed exceeding eight miles an hour is held 
by the Massachusetts court in Commonwealth v. 
Crowninshield (72 N. E. Rep. 963) to be sufficiently 
definite to support a criminal prosecution for operat- 
ing an automobile at an excessive rate of speed on 
the ground that the person who is controlling the 
motive power of the machine must be said to be 
“ driving ” it. 


Automatic Couplers—%In Johnson v. Southern 
Pacific Ry. Co. (25 Sup. Ct. Rep. 159) the opinion 
of the majority of the court in the Circuit Court 
of Appeals, as found in 117 Fed. Rep. 462, is re- 
versed. upon the three points considered. The 
Supreme Court holds that locomotives are embraced 
by the words “ any car,” as used in the act providing | 
that automatic couplers must be used upon cars |’ 
engaged in interstate commerce. It is also held that 
the law is not complied with where a locomotive and | 
a dining car are both equipped with automatic | 
couplers which are of such different types as will | 
prevent them from coupling with each other auto- | 
matically. It is also held that where a dining car | 
is brought from one State to a certain point in | 
another, and is there sidetracked and attached to a 
train returning to the point from which the car 
started, the car is engaged in interstate commerce 
while the sidetracking process is being accomplished. 
The plaintiff was injured in attempting to couple 
an engine to the dining car while an effort was being 
made to place the latter upon a sidetrack, where 
it was to be taken up by a returning train. 





Iowa Cigarette Cases—JIn the cases of Cook v. 
County of Marshall (25 Sup. Ct. Rep. 233), and 
Hodge v. Muscatine County (237) the Supreme 
Court of the United States affirms its decision in 
Austin v. Tennessee (21 Sup. Ct. Rep. 132). In the 
present cases cigarettes were shipped into the State 
by being dumped into the express cars, while in the 
Austin case they were brought in in large open 
baskets. The court holds that each individual pack- 
age of cigarettes cannot be considered as an original 
package, and that the present mode of shipment is 
merely a skilful alteration in the manner of ship- 
ment, and cannot bring the cases within’ the scope 
of the original-package doctrine. 


Marriage by Estoppel_— That one may be estopped 
to question the validity of a marriage which, when 
celebrated, was entirely void, is maintained in Cham- 
berlain v. Chamberlain (59 Atl. Rep. 813). The suit 
was for divorce, and it appeared that complainant 
(who was the wife) and defendant were formally 
married and entered into matrimonial relations, 
thinking that complainant’s then husband was dead. 
Later, in order to place the legality of their relation 
beyond question, complainant proeured a divorce 
from her lawful husband, who was, in fact, alive, 





but in parts unknown, after which defendant, in the 
presence of witnesses, assured complainant that she 
was his lawful wife, and that no other ceremony was 
necessary, and thereby induced complainant, by reli- 
ance on such representations, to remain with him as 
his wife for over twenty years. Under these cir- 
cumstances it was held that defendant was estopped 
from denying the legality of the marriage with 
complainant. 


“Place of Public Accommodation ”— Bootblack 
Stand— In Burks v. Bosso (73 N. E. Rep. 58) the 
case.of the same title in 81 N. Y. Supp. 384, where 
it was held that a bootblacking stand was a “ place 
of public accommodation,” within the meaning of 
Laws 1895, p. 974, chap. 1002, providing that all per- 
sons shall be entitled to equal accommodation in 
hotels, etc., and all other places of public accommoda- 
tion, is reversed. The general phrase, “ other places 
of public accommodation,” is held to be limited and 
qualified in its meaning by the specific designations 


which precede it, and the court suggests that if boot- 


blacking stands are to be brought within the pur- 
view of the statute, it would require no great stretch 
of the imagination to apply the statute to innumer- 
able places and callings that have never been and 
never will be regarded as subject to legislative con- 
trol or direction. 


Bloodhounds.— In Denham v. Commonwealth (84 
S. W. Rep. 538) the Kentucky Court of Appeals 
takes issue with the holding of the Nebraska Su- 
preme Court that in a prosecution for crime evidence 
of the fact that bloodhounds went from the scene 
of the crime to defendant’s home is not admissible 
in evidence. In the case mentioned it is held that, 
in a prosecution for assault with intent to kill, evi- 
dence of the trailing of defendant by bloodhounds, 
which were shown to have been of good breeding, 
and to have been carefully trained in tracking men, 
and which had tracked and aided in the capture of 
many criminals, was admissible, although the pedi- 
grees of the dogs were not asked about or stated 
with particularity. 


Eminent Domain— Damages. The defendant’s 
contention that in assessing damages for the con- 
demnation of a railroad right of way the plans and 
prospects of the owner of the land should be con- 
sidered in enhancement of the damages gives rise 
to the case of Dowie v. Chicago, W. & N. S. R. Co. 
(73 N. E. Rep. 354). The railway company con- 
demned a strip of land within the limits of Zion 
City, and defendant Dowie (who, by the way, is the 
only person who owns any land in Zion City) con- 
tended that the facts that he had formed a great 
plan for the salvation and upbuilding of humanity, 
had formed a city of 10,000 population in some two 
years, and intended to gather there all of the 100,000 
members of his church, should be considered in de- 
termining the value of the land. Other land in 
the immediate vicinity was worth only $200 an acre, 
while defendant claimed that owing to the facts 
mentioned his property was worth $13,000 an acre. 
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It is, however, decided that while every one has a 
right to entertain any religious belief he may see fit, 
this right does not carry with it any increased or 
additional property rights, and that the value of his 
property when taken for public use must be measured 
in the same manner as other property owned by 
other people in the same vicinity and similarly 
situated. 


Marriage Brokerage Contract—The Supreme 
Court of Iowa holds a “marriage brokerage con- 
tract” to be invalid in the case of In re Grobe’s 
Estate (102 N. W. Rep. 804). The deceased agreed 
to pay complainant a certain amount if she would 
go to Chicago and see a woman whom deceased was 
desirous of marrying, and give her information con- 
cerning him. It did not appear whether deceased 
already had a contract of marriage with the woman 
or not, and in this respect the case differed some- 
what from the ordinary marriage brokerage case. 
But the court holds that the rule that it is contrary 
to public policy to allow a recovery for serivces ren- 
dered in procuring a marriage is as applicable to 
advice or solicitation with reference to carrying out 
a marriage contract as it is with reference to the 
formation of such a contract. 


Rule in Shelley’s Case—In Doyle v. Andis (102 
N. W. Rep. 177) the rule in Shelley’s Case is held 
by divided court to be a part of the common law of 
Iowa. The facts of the case are not unusual; the 
value and interest of the case arising from the com- 
plete and scholarly discussion contained in the 
majority opinion of Ladd, J., and the dissenting 
opinion of Weaver, J. The latter in particular is to 
be commended as one of the most convincing and 
forceful arguments against the rule contained in any 
American report. 


Trading Stamps——In People v. Zimmerman (92 
N. Y. Supp. 497) the New York statute prohibiting 
dealing in trading stamps, unless the stamp shall 
have legibly printed on the face thereof its redeem- 
able value in money, and requiring it to be redeemed 
in goods or money at the option of the holder, as 
well as subjecting the person charged with its re- 
demption to liability for its fact value, but excepting 
from its provisions tickets or coupons issued by a 
merchants or manufacturer in his own name, and 
redeemable by him, is held to be unconstitutional, 
not only because it is unjustifiable as an exercise of 
the police power, and constitutes an unwarranted 
interference with legitimate business, but because the 
provision which allows merchants or manufacturers 
to issue such stamps constitutes an arbitrary dis- 
crimination in favor of such persons. 


os 


"The determination of health officers that private 
property is a nuisance, or a cause of sickness dan- 
gerous to health, is held, in Lowe v. Conroy ([Wis.] 
66 L. R. A. 907), to be no protection against liability 
for its destruction, if the property is, in fact, not 
a nuisance or source of danger. 





THE AMERICAN BAR ASSOCIATION. 





The twenty-eighth annual meeting of the associa- 
tion will be held at Narragansett Pier, Rhode Island, 
on Wednesday, Thursday and Friday, August 23, 24 
and 25, 1905. é 

The sessions of the association will be at 10 
o'clock a. M. and 8 o'clock p. M., on Wednesday and 
Thursday, and at 10 o’¢lock a. m. on Friday. 

The sessions of the section of legal education will 
be held on Tuesday, Wednesday and Friday, August 
22, 23 and 25, at 3 o’clock Pp. M. 

The sessions of section of patent, trade-mark and 
copyright law will be held on Wednesday and Fri- 
day, at 3 o'clock Pp. m. 

On Tuesday, August 22, at 8 o’clock p. m., there 
will be a meeting of the Association of American 
Law Schools. 

On Tuesday, August 22, at 8 o’clock p. m. also, the 
second conference of the State boards of law exami- 
ners will be held. 

The fifteenth conference of commissioners on uni- 
form State laws will begin its sessions on Friday, 
August 18, at 10 o’clock a. m., being the week 
previous to the meeting of the American Bar 
Association. 

All the meetings will be held at the New Mathew- 
son Hotel. 

PROGRAM OF THE ASSOCIATION. 
Wednesday Morning, 10 O'clock. 


The president’s address, by Henry St. George 
Tucker, of Lexington, Virginia, communicating the 
most noteworthy changes in statute law on points of 
general interest made in the several States and by 
congress during the preceding year. 

Nomination and election of members. 

Election of the general council. 

Report of the secretary. 

Report of the treasurer. 

Report of the executive committee. 


Wednesday Evening, 8 O'clock. 
A paper by Thomas J. Kernan, of New Orleans, 
Louisiana. 
Discussion upon the subject of the paper read. 


Thursday Morning, 10 O'clock. 

The annual address, by Alfred Hemenway, of 
Boston, Massachusetts. 

Reports. of standing committees. (See Report of 
1904, page 939, giving a memorandum of subject 
referred.) 

On jurisprudence and law reform. 

On judicial administration and remedial procedure. 

On legal education and admissions to the bar. 

On commercial law. 

On international law. 

On grievances. 

On obituaries. 

On law reporting and digesting. 

On patent, trade-mark and copyright law. 

On uniform State laws. 

On insurance law. 
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Thursday Evening, 8 O'clock. 

A paper by Richard L. Hand, of Elizabethtown, 
New York. 

Discussion upon the subject of the paper read. 

Reports of special committees. (See Report of 
1904, pages 939 and 940.) 

On classification of the law. 

On Indian legislation. 

On penal laws and prison discipline. 

On federal courts. 

On industrial property and international negotia- 
tion. 

On title to real estate. 

On Louisiana Purchase Exposition. 


Friday Morning, 10 O’clock. 

Nomination of officers. 

Unfinished business. 

Miscellaneous business. 

Election of officers. 

The annual dinner will be given by the association 
to its members and delegates at the New Mathewson 
Hotel at 8 o’clock on Friday evening. 

A parlor in the hotel will be open as a reception 
room for the use of members of the association and 
delegates during the meeting. 

Members and delegates are particularly requested 
to register their names as soon as convenient after 
their arrival in the register of the association, which 
will be kept in this room in order that the list of 
those present may be complete. 

The members of the general council will meet in 
the reception room at the hotel on Tuesday evening, 
August 22, at 9.30 o'clock. 

The attention of the various standing committees 
is called to the provision of the By-Laws by which 
such committees are required to meet every year, at 
such hour as their respective chairmen may appoint, 
on the day preceding the annual meeting, at the place 
where the same is to be held. All such committees 
will also meet at the reception room at the hotel at 
9.30 o'clock on Tuesday evening, August 22, for fur- 
ther consultation. : 

The attention of committees is called to the follow- 
ing provision of the By-Laws: 


“ All committees may have their reports printed 
by the secretary before the annual meeting of the 
association, and any such report, containing any 
recommendation for action on the part of the asso- 
ciation shall be printed, together with a draft of bill 
embodying the views of the committee, whenever 
legislation shall be proposed. Such report shall be 
distributed by mail by the secretary to all the mem- 
bers of the association at least fifteen days before 
the annual meeting at which such report is proposed 
to be submitted. No legislation shall be recom- 
mended or approved, except upon the report of a 
committee.” 


It is desirable that all nominations of new mem- 
bers, as far as possible, should be submitted to the 
General Council at its first session on Tuesday even- 
ing. The mode of nomination will be found below, 





and forms will be furnished by the Secretary, if de- 
sired. Any nomination put in proper form and sent 
to the secretary before the meeting will be submitted 
to the General Council at its first session. 

The executive committee will act on any nomina- 
tions for elections made under the last clause of 
article 4 if sent to the secretary prior to August first. 
Forms will be furnished on application. 


CoNSTITUTION. 


“TV. All nominations for membership shall be 
made by the local council of the State to the bar of 
which the persons nominated belong. Such nomina- 
tions must be transmitted in writing to the chair- 
man of the General Council, and approved by the 
council, on vote by ballot. 

“The General Council may also nominate mem- 
bers from States having no local council, and at the 
annual meeting of the association, in the absence of 
all members of the local council of any State; 
Provided, That no nominations shall be considered 
by the General Council unless accompanied by a 
statement in writing by at least three members of 
the association from the same State with the person 
nominated, or, in their absence, by members from 
a neighboring State or States, tothe effect that the 
person nominated has the qualifications required by 
the constitution and desires to become a member of 
the association, and recommending his admission 
as a member. 

“During the period between the annual meetings 
members may be elected by the executive committee 
upon the written nomination of a majority of the 
vice-president and members of the local council of 
any State.” 

By-Laws. 


“TV. Each State Bar Association may annually 
appoint delegates, not exceeding three in number, to 
the next meeting of the association. In States where 
no State Bar Association exists, any city or county 
bar association may appoint such delegates, not ex- 
ceeding two in number. Such delegates shall be en- 
titled to all the privileges of membership at and 
during the said meeting.” 


Hote, AccOMMODATIONS. 


The principal hotels are the New Mathewson, the 
Atlantic, the Atwood and the Imperial. The first 
three are situated within a few rods of and facing 
the beach. The Imperial hotel is situated just in the 
rear of the other three hotels mentioned. It is ex- 
pected that all members who attend the meeting will 
be able to secure accommodations at the New 
Mathewson, the Atlantic, the Atwood or the Im- 
perial. These hotels are very near one another. 

The New Mathewson is a new hotel, and is pro- 
vided with all the modern improvements. The rooms, 
over three hundred in number, are of various sizes, 
and many of them with private bath. 

The Massasoit and Mattatoxit, the Revere and the 
Gladstone are smaller and less expensive summer 
hotels. 
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RAILRoaD FACILITIES. 
Narragansett Pier is on a branch railroad connect- 


ing with the New York, New Haven and Hartford |. 


Railroad at Kingston, Rhode Island. The distance 
from Boston to Narragansett Pier is about seventy- 
five miles, and there are seven available trains daily, 
taking about two and one-half hours. The distance 
from New York to Narragansett Pier is about one 
hundred and seventy miles, and 4t may be reached 
conveniently by train leaving Grand Central station, 
New York, at 10.02 A. M., arriving at 3.15 P. M.; or 
at I.0I P. M., arriving at 5.37 p. M. It may also be 
reached from New York by the Norwich line of 
steamers to New London, Connecticut, leaving New 
York at 6 Pp. M., reaching Narragansett Pier at 8.30 
A. M. 

No special railroad rates will be given to members 
of the American Bar Association, it having been 
heretofore found that the necessary number of mem- 
bers who would desire to arrive immediately before 
the meeting and return home immediately afterwards 
by the same route would not be sufficient to warrant 
the required guarantee for any particular territory. 

The dues are five dollars a year for members. 
Delegates who are not members pay no dues. There 
is no initiation fee. There are no additional dues 
for membership of a section. 

In preparing for debate, members are requested to 
bear in mind the by-law which provides that no per- 
son shall speak more than ten minutes at a time nor 
more than twice on one subject. 

By order of the Executive Committee. 

JOHN HINKLEY, 


Secretary, 
215 North Charles street, Baltimore, Md. 


PROGRAMME OF THE SECTION OF LEGAL EpucaTION. 
The session will be held on Tuesday, Wednesday 


and Friday, August 22, 23 and 25, 1905, at the New 
Mathewson hotel. 


Tuesday Ajfternoon, 3 O'clock. 

Address of the president of the Association of 
American Law Schools, Nathan Abbott, dean of the 
law school of the Leland Stanford, Jr., University. 

A paper by James P. Hall, dean of the University 
of Chicago Law School, on “ Practice Work and 
Elective Studies in Law Schools.” 

Discussion of the papers presented. 


Wednesday Afternoon, 3 O'clock. 


Address of the chairman of the section of legal 
education, Lawrence Maxwell, Jr., of Cincinnati, 
Ohio. 

One or more additional papers will be read. 

Discussion of the papers presented. 


Friday Afternoon, 3 O'clock. 
Unfinished business. 
CHARLES M. HEPBURN, 


: Secretary, 
307 Carlisle Building, Cincinnati, Ohio. 





PROGRAMME OF THE SECTION OF PATENT, TRADE-MARK 
AND CopyricuTt Law. 


The sessions will be held on Wednesday and Fri- 
day afternoons, at 3 o'clock, at the New Mathew- 
son hotel. 

Address of the chairman, Robert S. Taylor, of Fort 
Wayne, Indiana. 

A paper by Joseph B. Church, of the District of 
Columbia, on “Needed Reforms in Interference 
Procedure.” 

A paper by Hon. Charles H. Duell, Justice of the 
Court of Appeals of the District of Columbia, enti- 
tled, “Are any Changes Desirable in Our Patent 
System?” 

One or more additional papers will be read. 

A discussion of the papers will follow. 

MELVILLE CHURCH, 


} Secretary, 
McGill Building, Washington, D. C. 





PROGRAMME OF THE ASSOCIATION OF AMERICAN LAW 
SCHOOLS. 

Sessions will be held on Tuesday, Wednesday, and 
Friday, August 22, 23 and 25, in connection with the 
section of legal education. 

(See programme of Section of Legal Education.) 

On Tuesday, August 22, at 8 o’clock p. m., there 
will be a separate meeting of the Association of 
American Law Schools. 

W. P. ROGERS, 
Secretary-Treasurer, 
21 West Ninth st., Cincinnati, Ohio. 





PROGRAMME OF THE NATIONAL CONFERENCE OF LAW 
EXAMINERS. 


Sessions will be held on Tuesday, Wednesday and 
Friday, August 22, 23 and 25, in connection with the 
section of legal education. 

(See programme of Section of Legal Education.) 

On Tuesday, August 22, at 8 o’clock p. m., there 
will be a separate meeting of the conference. 

LUCIUS H. PERKINS, 


Lawrence, Kan. Secretary, 





CoNFERENCE OF COMMISSIONERS ON UNIFORM STATE 
Laws. 

The fifteenth conference will be held at the New 
Mathewson hotel, beginning Friday, August 18, 1905, 
at 10 o’clock a. M. 

The members of the American Bar Association 
committee on uniform State laws, and all other mem- 
bers of the American Bar Association, are invited to 
participate in the discussion, examination and prep- 
aration of uniform laws relating to sales, partnership 
and warehouse receipts. 

AMASA M. EATON, 
President, 
Axsert E. HENSCHEL, Providence, R. I. 
Secretary, 
11 Broadway, New York, N. Y. 
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DANIEL W. BAKER AS UNITED STATES 
ATTORNEY. 





Mr. Daniel W. Baker has been appointed by the 
President as United States Attorney for the District 
of Columbia, to succeed Mr. Morgan H. Beach, who 
retires from office on August 31. Mr. Baker is 
among the best known members of the District 
bar, and his appointment is received with very 
general satisfaction. 

Mr. Baker-is a native of Maryland, was born in} 
1867, and was educated at Mount St. Mary’s Col- 
lege, in that State, in which institution his father | 
was a professor. He was graduated from the Law| 
School of the Georgetown University in 1893, and | 
two years later become a member of its faculty, 
since which time his identification with the school 
has continued. His success at the bar was imme- 
diate, and he is numbered among our most active 
practitioners. For some years he has been a mem- 
ber of the firm of Lambert & Baker. 

Mr. Baker served as assistant United States at- 
torney for this District under Hon. Henry E. Davis 
for about two years, resigning to devote himself 
to private practice. The position to which he has 
been called, is one of great responsibility, and de- 
mands that its occupant shall be a man of high 
character and a lawyer of fine ability. In both re- 
spects Mr. Baker is well equipped for its important 
duties, and that he will discharge them faithfully and 
efficiently may confidently be predicted.— Washing- 
ton Law Rep. 





oe 


THE ADMINISTRATION OF THE CRIM- 
INAL LAW. 





The recent address of Secretary Taft to the grad- 
uating class of the Yale Law School on “ The Ad- 
ministration of the Criminal Law,’ must have 
startled his immediate no less than his more 
remote hearers. If we are to take his remarks 
seriously it was a dangerous doctrine which he 
enunciated before the receptive minds of beginners 
at the law. To say that the Philippines and Porto 
Rico are not yet fitted for the jury system may not 
be extravagant; but to declare that trial by jury 
in this country is a failure, that our administration 
of the criminal law is a disgrace to our civilization, 
and that the English methods of procedure, by 
which all right of appeal in criminal cases is denied, 
are preferable to our methods, is so sweeping a 
denunciation of American institutions as to call for 
an instant denial of the statements made in the ab- 
sence of greater proof than Judge Taft seems to 
‘have been able to furnish. The only item of 
evidence which Judge Taft produced in sup- 
port of his charges was the following: “Since 
1885, in the United States, there have been 131,951 
murders and homicides, and there have been 2,286 
executions. In 1885 the number of murders was 
1,808. In 1904 it had increased to 8,482. The num- 





ber of executions in 1885 was 108. In 1904 the 
number was 116. This startling increase in the 
number of murders and homicides, as compared 
with the executions, tells the story.” As a matter 
of fact, these figures are not sufficient, by them- 
selves, to tell any story whatever. Since the year 
1885, several States have abolished capital punish- 
ment. In others, there has been evident a general 
trend of opinion against the judicial taking of life 
and a consequent tendency on the part of juries to 
render verdicts for a degree of murder less than 
the first degree. Of the 8,482 murder cases in 
1904, in how many were convictions actually se- 
cured, with the imposition of some form of punish- 
ment if not that of death? How many failures to 
convict were the result of the taking of the admin- 
istration of the law out of the hands of the proper 
officials by a self-constituted tribunal of lynchers? 
And how many failures to convict can be traced 
directly to a lax administering of the law by judge, 
jury, or prosecuting official? We would like to 
examine the figures which would answer these 
questions.— Law Notes. 


i 
MIXED METAPHORS. 





Mr. Balfour, in a recent speech, spoke of “an 
empty theatre of unsympathetic auditors.” Lord 
Curzon has remarked that “though not out of the 
wood we have a good ship.” Sir William Hart Dyke 
has told how Mr. Lowther “had caught a big fish 
in his net —and went to the top of the tree for it.” 
Mr. Asquith has lately remarked that “ redistribu- 
tion is a thorny subject which requires delicate 
handling or it will tread on some people’s toes.” 

Mr. Broderick told the commons that “ among the 
many jarring notes heard in this house on military 
affairs this subject at least must be regarded as an 
oasis,” says the London Graphic. But General But- 
ler evidently thinks there is little to be gained by 
so-called army reform, for he declares that “the 
army is honeycombed with cliques, and kisses go 
by favor in this web of axegrinders.” 

In the debates on the London education bill Mr. 
Walter Long said: “ We are told that by such legis- 
lation the heart of the country has been shaken to its 
very foundations.” Before Mr. Winston Churchill 
opposed the present government, he, at a meeting 
of the Bow and Bromley Conservative Association, 
commended certain utterances of Lord Rosebery 
but said that Sir Henry Campbell-Bannerman “ had 
sat so long on the fence that the iron had entered 
into his soul.” 

A financial minister has assured the commons 
that “the steps of the government would go hand in 
hand with the interests of the manufacturer.” It 
was in the lords that the government was warned 
that the constitutional rights of the people were 
being “trampled upon by the mailed hand of 
authority.” 

It was the late Sir George Campbell who said 
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“the pale face of the British soldier is the backbone 
of the British empire,” and who said certain abuses 
in India were but “a mere flea bite in the ocean,” 
as compared with others he could name. It was 
another friend of India who said: “ Pass the measure 
and the barren wells will become fertile valleys.” 
It was a loyal member who said: “ When I go 
wrong I look around and see our chief leading and 
I soon get right again.” 

But our Hibernian friends will not be jealous if 
we credit them with nothing in this direction. 

Mr. Field, of Dublin, when discussing a bill relat- 
ing to the shipping of cattle across the Irish sea, 
begged the members “ not to look at the subject from 
a live-stock point of view,” and it was he who said: 
“The right honorable gentleman shakes his head — 
and I’m sorry to hear it.” He was, too, who when 
the Irish land bill was being pushed through, said: 
“The time has now come, and is rapidly arising.” 
Another member in a late debate objected to “ in- 
troducing fresh matter already decided.” It was Mr. 
McHugh who declared the government was “ iron- 
bound with red tape,” but it was an opponent of 
home rule who regarded a certain concession as 
“the first stitch in the dismemberment of the 
empire.” 

But we must stop or we shall have a repetition 
of the rebuke administered by a statesman of the 
Emerald Isle, who declared that “there’s no truth 
in half the lies told about the Irish.” 


——_o————_ 
Botes of Cases. 


Payment of Debt — Marriage — Oral Agreement. 
—In Weld v. Weld, decided by the Supreme Court 
of Kansas in June, 1905 (81 Pac. 182), it was held 
that an oral agreement, made in consideration of 
marriage, that after the marriage takes place a debt 
of one of the contracting parties to the other shall 
be mutually regarded as paid, is fully performed 
when the marriage takes place, and is not thereafter 
affected by the Statute of Frauds. The court said 
in part: 

Judith R. Kidder executed and delivered to Au- 
gustus Weld her promissory note for a sum of 
money, and secured its payment by a mortgage upon 
her real estate. Subsequently she married him, in 
consideration of his parol agreement that the mar- 
riage should operate as a satisfaction of the note. 
Still later he brought an action against her to recover 
on the note and to foreclose the mortgage. She 
pleaded payment, and upon a trial the jury returned 
a general verdict in her favor, and made answers 
to special questions as follows: 

“Question No. 1. Did the plaintiff and the de- 
fendant Judith R. Weld (then Judith R. Kidder), 
before they were married, and after the note in suit 
had been given, enter into a parol contract or agree- 
ment whereby it was mutually agreed between them 
that, in consideration the said Judith would there- 





after marry the plaintiff, the note in suit should upon 
such marriage be by the said parties mutually re- 
garded as paid or satisfied? Ans. Yes. 

“Question No. 2. If you answer the preceding 
question ‘yes,’ then did the defendant Judith R. 
Weld, in pursuance of such alleged contract, and as 
a performance thereof on her part, marry the plaint- 
iff? Ans. Yes.” 

Judgment was rendered for the defendant for 
costs. It is now urged that the evidence supporting 
the plea of payment was inadmisible, because the 
contract, being oral, is within the Statute of Frauds, 
and marriage is not a sufficient part performance to 
remove the bar, and that the evidence admitted was 
not sufficient to sustain the verdict. 

It is true the Statute of Frauds provides that no 
action shall be brought to charge any person upon 
any agreement made upon consideration of marriage, 
unless the agreement upon which the action is 
brought, or some memorandum or note thereof, shall 
be in writing, and signed by the party to be charged 
therewith, or some other person by him or her law- 
fully authorized. (Gen. St., 1901, sec. 3174.) 

It is likewise true that authorities may be found 
to the effect that generally marriage is not a suffi- 
cient part performance to avoid the effect of the stat- 
ute. But there is no question of part performance 
in this case. The contract was fully executed when 
the defendant married the plaintiff. Nothing fur- 
ther was to be done by either party to satisfy her 
obligation. The agreement was not that the plaintiff 
would after marriage deliver money or property or 
securities to the defendant in consideration of the 
marriage, or that he would after marriage execute 
and deliver to her legal documents affecting her 
property rights. It simply was that the debt should 
be paid when they were married. 

Some of the evidence on behalf of the defendant 
as given by different witnesses is as follows: “ They 
were out in the yard, and they came into the house, 
and he put his hand on her shoulder and said: 
‘Well, Anna, you needn’t worry about the debt; 
after we are married the debt will be paid.’ About 
three weeks after they were married they came back 
to our house. She and I were preparing something 
for dinner. We were in the dining-room, and he was 
outside pitching a tent. He came into the room. 
He slapped her on the shoulder, and he said to me: 
‘Anna need not worry no more about the debt; her 
mortgage is paid.’ We were talking, he and I and 
his wife, about the indebtedness on the place. My 
recollection is now that he told her that there was 
no indebtedness on the place. Right then I said to 
him that to protect Anna, his wife, he ought to cancel 
the mortgage. He said that would be the first thing 
to do when they got home.” The Statute of Frauds 
does not render void the verbal contracts to which 
it refers. They are valid for all purposes except 
that of suit (Stout v. Ennis, 28 Kan. 713). The 


parties may, if they desire, perform them, and, when 
performed, the staute has no application to them 
(29 A. & E. Encycl. of L., 829, 941). 
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False Imprisonment — What 
Gunderson v. Struebing, decided by the Supreme 
Court of Wisconsin in May, 1905 (104 N. W. 149), 


his duty, in good faith invites one to the police sta- 
tion for the purpose of interrogating him and in- 
vestigating a charge against him, with a view of de- 
ciding on future action, and without any present 
intention of putting him under arrest or restraint, 
and the circumstances do not warrant a reasonable 


Constitutes. — In | 


walked to the station. This is denied by the officer. 


| After defendant informed the officer he walked back 


, to his store, remained there a few minutes, and then 
it was held that where an officer in the discharge of | 


went to the station to ascertain the result of the 


| search and to get his gloves—expecting to find 


them there after being taken from the man he had 
pointed out to the officer — but was informed by the 


| officer that he had found nothing. Defendant saw 


plaintiff after he left the police station, and had 
some talk with him, but could not remember just 


apprehension that force will be used in the absence | what was said. There is evidence on the part of the 


of submission, and the person voluntarily accom- 
panies the officer and consents to be searched, there 
is no arrest or false imprisonment. The court said 
in part: 

The evidence upon the trial tended to show that 
on the day in question the plaintiff, his brother, and 
a companion, comparative strangers in the city of 
Oshkosh, entered the store of defendant, where 
plaintiff purchased a cap and some mittens. He 
looked at gloves and mittens, and asked for a reduc- 
tion in price, whereupon the clerk went to the back 
office and consulted defendant about such reduction. 
After plaintiff purchased the mittens he and his com- 
panions left the store. Immediately thereafter the 
clerk who waited upon plaintiff missed a pair of 
gloves, and another clerk claimed to have seen 
plaintiff take the gloves from the show case and put 





| 


plaintiff and his companions in conflict with the tes- 
timony of defendant and the officer. It also appears 
that Torsud, one of plaintiff's companions, has 
brought a similar action against defendant. 

The evidence is capable of the construction that 
the officer may have intended to make no arrest, but 
to talk the matter over with plaintiff at the station, 
and ascertain, if he could, whether the report con- 
cerning the larceny was true. There was sufficient 
evidence to support an inference that the officer did 
not intend to arrest, search or imprison plaintiff 
against his will; and, considering the testimony in 
its most favorable light for defendant, it is capable 
of the construction that there was no array of force 
exhibited by the officer, such as would warrant, 
necessarily, the plaintiff in believing that, if he did 
not obey the invitation to go to the police station, 


them in his pocket. The conduct of plaintiff and his he would be arrested or restrained of his liberty. 
companions while in the store created suspicion. | It is perhaps true that, upon the evidence and all 
The facts and circumstances were stated to defend- | the inferences which might properly be drawn from 
ant by the clerk immediately after plaintiff and his | it, a jury would be justified in finding that an arrest 
companions left the store, whereupon he followed |.had been made; but it is also true that a jury might 


plaintiff, meeting Henry Frohrib, a police officer, 
whom he called aside, and to whom he stated what 
his clerks had told him, and pointed out the plaint- 
iff. The officer, Frohrib, testified that when he ap- 
proached plaintiff he said, “I would like to see you 
down to the station a minute.” That he did not 
touch plaintiff or lock arms with him. That he did 
not lay hands upon him, and plaintiff walked with 
him to the station. When half way to station plaint- 
iff asked him what he wanted of him, and the officer 
told him when he got to the station he would tell 
him. After arriving at the station the officer ex- 
plained to plaintiff and his companions, and they 
consented to be searched. They-remained at the 
station a few minutes. There was no force used 
upon the persons of the plaintiff or his companions. 
There is also evidence that defendant was not with 
the officer when he went with the boys to the station ; 
that, after defendant was informed that the gloves 
had been stolen, he followed plaintiff and his com- 
panions until they got opposite Ben Read’s store; 
that he met the officer, Frohrib, took him around 
the corner and informed him of what his clerks had 
told him with reference to the taking of the gloves; 
that he did not tell the officer either to arrest plaint- 
iff, take him to the station or search him; that he 
only talked with the officer a few seconds. There is 
evidence on the part of the plaintiff that the officer 
said, “I want you,” locked arms with him and 





well have found that the facts and circumstances 
were not sufficient to warrant a reasonable appre- 
hension on the part of the plaintiff that he would 
have been arrested or restrained of his liberty, had 
he refused to accompany the officer to the police sta- 
tion, or consent to being searched after his arrival 
there. There is no evidence that the plaintiff knew 
he was suspected of the commission of any offense 
at the time of the alleged arrest, and he might well 
have supposed that the officer desired to consult him 
on some matter connected with his duties, and which 
did not involve any action against him. Assuming 
that he was innocent, there was nothing whatever in 
the situation sufficient to impress him with a reason- 
able apprehension of being put under arrest or re- 
strained of his liberty. The law is jealous of the 
rights and liberties of the citizen, and it is of the 
highest importance in its administration that he be 
guarded against any invasion of his constitutional 
rights. But on the other hand, the good order 
of society, the protection of the citizen, and 
the suppression of crime make it highly im- 
portant that public officers vested with police 
powers use reasonable diligence in the _ per- 
formance of their duties in guarding against the 
commission of crime and seeking out the means of 
preventing it, as well as aiding in the pursuit and 
apprehension of those suspected of violating the 
law. If the officer, in the discharge of his duty, in 





THE ALBANY 


250 





LAW JOURNAL. 








good faith invited plaintiff to the police station for 
the purpose of interrogating him and investigating 
the charge, with a view of deciding upon future ac- 
tion, and without any intention at that time of put- 
ting plaintiff under arrest or restraint, no case was 
made by plaintiff; and we think the testimony was 
capable of that construction, and that the question 
was one for the jury. 
ful imprisonment where no force or violence is act- 


ually used, the circumstances attending the arrest | 


must be such as to warrant a reasonable apprehen- 
sion that force will be used if there be no submission 
to the restraint under it (Greathouse v. Summer- 
field, 25 Ill. App. 206). 

a 


TO EVELYN. 





Leaves have their-time to fall, 

And flowers to wither at the north wind’s breath, 
And stars to set — but all, 

Thou hast all seasons for thine own, O Death! 


— Hemans 
*Twas in the joyous spring-time of thy life, 
When Hope vouchsaf’d full many a happy year, 
And thou wert bless’d with friends and parents 
dear — 
The Spoiler still’d thy heart and brain, so rife. 
O, wherefore, Nature! didst thou claim her now — 
So young, so brave, so talented and fair, 
And leave us here with pains and griefs to bear — 
When others to thy yoke would gladly bow? 
Ah, well! Perhaps we may divine thy will! 
Thou fain wouldst cull the fairest earthly flowers, 
To grace and beautify celestial bowers, 
And say to all the world, O Peace, be still! 
Let us be patient. All the mysteries here 
Will be revealed within the heavenly sphere. 


July 9, 1905. 
JoHN FREEMAN BAKER. 


$4 
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The Corporation Laws of Pennsylvania, 1903-1905. 
Compiled and Classified by John F. Whitworth 
and Clarence B. Miller. Philadelphia: T. & J. W. 
Josnson & Co., 1905. 


This compact little volume, which is intended as 
a supplement to Statutory Laws of Corporations, 
by the same authors, covers the numerous important 
acts which were passed by the Legislature of Penn- 
sylvania in 1903 and 1905, in convenient form, 
classified by subjects. The rules governing the 
application for and granting letters patent, and con- 
cerning the practice in the office of the. secretary of 
the commonwealth with reference to corporations, 
founded upon the acts of Assembly and the opinions 
of the attorneys-general, are also given, including a 
statement of fees. The index is a new and complete 
index to the entire work, including the supplement, 
thus giving complete reference to all the laws on 
any subject. The supplement is printed in the same 


In order to constitute unlaw- | 


type as the original book. The original work, to 
which this is intended as a supplement, gives the 
| Corporation Laws of Pennsylvania to 1901, inclusive, 
| classified and indexed and with a full collection of 
| forms. 


|The Encyclopedia of Evidence. Edited by Edgar 
W. Camp and John F. Crowe. Vol. 1. Los 
Angeles, Cal.: L. D. Powell Company, 1905. 


Volume VI of-this excellent work, which is now 
before us, is fully up to the high standard set in 
previous issues. The table of titles embraces such 
‘important subjects as Fraud, Fraudulent Convey- 
ances, Gaming, Gifts, Grand Jury, Guaranty, Guar- 
| dian and Ward, Habeas Corpus, Handwriting, Hear- 
'say, Highways, Homesteads and Exemptions, 
| Homicide, Husband and Wife, and Identity. The 
| article on Fraud, which is by A. I. McCormick, 
|covers nearly eighty pages; that on Fraudulent 
|Conveyances, by Clark Ross Mahan, an equal 
|space. This writer has also covered the important 
topic of Handwriting. Perhaps the most import- 
ant subject covered in the present volume is Homi- 
cide, by Edward W. Tuttle. This reaches almost 
the proportions of a treatise, covering nearly 250 
pages, and in arrangement, citations and general 
scope, is excellent. The principal subdivisions are 
Presumptions, Burden of Proof, Degree of Proof, 
| Nature and Competency of Evidence, Defenses, 
| Mitigating or Increasing Punishment, and Number 
|of Witnesses Required. The Encyclopedia of Evi- 
| dence has already more than justified its existence. 
| When completed upon the lines laid down by its 
| projectors and editors, it cannot fail to prove a 
|most valuable working tool for the practicing 
lawyer, no matter in what jurisdiction he may be 
| located. 


'The American Family. A Sociological Problem. 
By Frank N. Hagar, A. B., LL. B. New York: 
The University Publishing Society, 1905. 

In his foreword, the author explains that the aim 
|of his work is to present “some of the principles 
of sociology and economics applied to the contem- 
porary American family, with intervals of literary 
rests and elucidations that may appeal to the artistic 
sense.” It has been written from the standpoint of 
the lawyer, one who, in the leisure from his pro- 
fessional duties has browsed extensively in the field 
of sociology, especially as applied to the family. 
The author starts by pointing out the relation be- 
tween love and livelihood, showing that “true 
family love as known in modern life could not exist 
without the economic structure and permanent re- 
lations of the married state, nor could the economic 
family persist without the charms and bonds of 
love.” He then traces the origin and development 


of this economic family as we find it to-day, demon- 
strating the social forces —unlikeness of sex, race 
instinct, social organization, romantic love of men, 
the mother love —which have produced a natural 
It is easy to see that the great concern 
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of the author is with the dangers which threaten | 
this carefully reared family structure. His exposi- | 
tions will to many prove startling. Accustomed as | 
one has become to the topic of race suicide, one is | 
hardly prepared for the statement that in the north- | 
ern section of the United States “ but thirty-three | 
per cent are left from the original population, and | 
from their children of the rising generation but | 
twenty-five per cent.” Yet this is proven by elab-| 
orate statistical tables which must convince the most | 
doubting mind. In the northern states, 10,000,000 | 
foreigners have nearly as many children as have | 
all the native born put together; and in the state | 
of Massachusetts the foreigners have proportion- | 
ally 4.7 children to 1 child of native parentage. It | 
is further shown that the Yankees (the term used | 
by the author for the old stock of whatever nation- | 


and that their proportion especially in the ‘eastern 
and some western States has already become quite 
small.” This decadence of the northern Yankees 
might not be so discouraging if the resettlement 
of the country were with an equal or superior stock. 
But “if the new people so fast as it is formed like- | 
wise gives way to a horde of new invaders, as seems 
now to be portentious, then it would be well to 
halt and discover the error in our social system. 
We cannot be so fatuous as to say we will forever 
build up a new people, and as fast as formed destroy 
it, and that course is progress.” This is the stating 
of the problem. It lies before us now to find the 
causes of degeneration, and remedies if such there 
be. In the author’s mind there is the one great 
cause, the absence of parenthood. Among the sec- 
ondary causes one of the most important has been 
the strife for equality. Equality in its full signifi- 
cance would mean equal responsibility. But it is 
ordinarily interpreted as meaning that one side 
should have all the privileges, and the other bear 
all the burdens. This idea would naturally weaken 
the family, and “ hasten the industrial employment 
of women far faster than the changed conditions 
of industrial life warranted.” ‘“ Sixty per cent of the 
total number of women returned as employed 
would represent the number now filling positions 
formerly occupied by men, or doing industrial work 
outside of domestic and personal service. How- 
ever bad the effect of this may be on the family, it 
is of direct benefit to men, because it relieves them 
from the pressing cares of business life and gives 
them leisure for the consideration of social ques- 
tions, for which our business men have hitherto 
had little opportunity. Side by side with the issue 
of equality and the occupations of women, lie the 
problems of separation and divorce. Mr. Hagar’s 
position as a lawyer enables him to deal exhaust- 
ively with this phase. There is doubtless much con- 
fusion and partiality in the laws as they exist to- 
day. ‘“ The end should be not to favor husbands or 
wives as such, but to uphold and promote the en- 
couragement and perpetuity of the family.” He 





differs from many in maintaining that public senti- 
ment should be directed not so much against re- 
marriage as against separation of any kind. “The 
courts should not afford encouragement or a pros- 
pective reward for the party plaintiff who seeks to 
break up a home.” There should be a horror of 
separation. “The ‘putting away’ of husband or 
wife is the chief wrong, the beginning of all the evil. 
If the religious consciousness cannot stop that, it is 
of little avail to appeal to law. One is tempted 
to quote indefinitely from Mr. Hagar’s_ book, 
there is so much that is suggestive and il- 
luminating. The quotations already given will 
convey but a slight idea of the trend of his argu- 
ment. The interrelated themes which are brought 
out in the latter part of the work, such as warfare 
of sex, the tendency of free love, the drunken and 
dissipated patriarch, the effect of education on the 


vidualism, and democracy and the family, throw 
much light on obscure social relations. His last 
chapter of forecast shows that the author is far from 


| being a pessimist. “If the future sky of America 


be overcast, the clouds are apparent, and many seem 
to be floating by.” No new family ideal is advo- 
cated. “The family ideal is mostly old and tried.” 
It is the ideal which prevailed before “agitators 
rose up suddenly with crude concepts of social 
forces, seeking to cast overboard the compass of 
the world’s experience and plunge into an unknown 
sea.” The whole solution then is a return to na- 
ture in a different sense than that of Rousseau. 
“The family simply needs the old story to be re- 
peated with refreshened interest, with only such 
new terminal buds as naturally grow upon the old 
bough of the old tree, decked with the symmetry 
and rime of ages.” On the whole, the au- 
thor’s conclusions are no less startling than 
that the evolution of the domestic law under 
the common-law system, rather than under the 
community system, has reached a critical stage, 
more especially in the State of New York. It is 
noticeable that in a number of chapters, notably 
those on the Matrimonial Laws, Separation and 
Divorce, Husband’s Rights and Community Prop- 
erty, the author criticizes and assails many features 
of the laws relating to alimony, as tending to under- 
mine the family. In its literary qualities the work 
is notably far above the average, showing high cul- 
ture, as well as wide reading and careful thought. 
It is, besides, a fine example of the art of conden- 
sation, for the 200 pages might easily have been 
expanded to 500 or 600. The work constitutes a 
timely and valuable contribution to a very difficult 
sdcial problem. It is to be obtained from the author 
at Plattsburg, N. Y. Price, $1.50. 


The Fool Errant. By Maurice Hewlett. New York: 
The Macmillan Company. 1905. 

The hero of Mr. Hewlett’s latest work is a self- 

confessed fool. Fired with a high resolve to atone 

for a grievous fault, this young Englishman leaves 
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his studies in Padua and takes the road to Tuscany. 
Dire disasters crowd upon him thick and fast, and 
he finds at the end that his boyish passion for his 
tutor’s young wife has been too far-reaching to per- 
mit of expiation. Happily, he has for a companion 
in his journeyings a clever and quick-witted com- 
panion who rescues him alike from himself within 
and from foes without. The story is told with all 
of Mr. Hewlett’s rare skill and charm. Few con- 
temporary writers, aside from Mrs. Wharton, know 
eighteenth century Italy as does Mr. Hewlett, and 
the setting of the Fool’s adventures may therefore 
be understood to be historically correct. Thus the 
story becomes a panorama of Italian manners and 
customs of the time covered, and also of its morals, 
which were not conspicuously high. The hero is a 
beggar, outcast, mountebank, the companion of 
thieves and swindlers, a strolling player, and at last 
is restored to his rank. “The Fool Errant” is not 
only a work of high literary achievement, as might 
be expected from one of Mr. Hewlett’s rank, but of 
intense interest. There are many passages of such 
force and beauty that they cannot fail to remain 
with the reader as permanent possessions. 


At the Sign of the Fox. By Barbara. 
The Macmillan Company. 


New York: 
1905. 

This new book is not, as might possibly be in- 
ferred, a continuation of the “ Experience Book of 
the Commuter’s Wife,” by the same anonymous 
writer, but a romance. Its drift may perhaps be 
gathered from the dedication, which reads: “ This 
Book is for the Brave,” and from the fact that to 
some extent the underlying theme is praise of work. 
It is on the whole an admirable piece of work. The 
author has the rare gift of painting sympathetic 
characters, and there are several of these that can- 
not fail to prove welcome acquaintances. The plot 
is cleverly conceived and artistically developed, and 
the book will be found to be rich in sympathetic 
qualities and in heart-interest. 


—_4——_ 
Literary Botes. 


Mr. Jack London’s new novel, “The Game,” is 
to be dramatized, and it is hoped that the dramatic 
version may appear during the winter. 


Mr. Robert Herrick’s new novel, “The Memoirs 
of an American Citizen,” went into its second edition 
on the day of publication. This novel, by the way, 
contains fifty illustrations in half-tone from drawings 
by Mr. F. B. Masters. 


The first book of fiction which The Macmillan 
Company will publish this fall is a volume of short 
stories by Mr. Eden Phillpotts, entitled “ Knock at 
a Venture.” The author of “The Secret Woman” 
and “The American Prisoner” has come to occupy 
so important a place in current literature that the 
appearance of a new book from his pen is an event 
looked forward to with the greatest interest. 





Mr. Emerson Hough’s new novel, “ Heart’s De- 
sire,’ is announced by The Macmillan Company for 
publication early in the autumn. Mr. Hough is one 
of the most popular authors in the United States 
at the present time; he will be remembered as the 
author of “The Mississippi Bubble,” “ The Law of 
the Land” and “ The Girl at the Halfway House.” 


Miss Elizabeth Robin’s new novel, “ A Dark Lan- 
tern,” has gone into its third edition. On account 
of its vivid and entrancing description of the love 
affair between Katharine and Garth, the book prom- 
ises to be one of the memorable volumes of the year. 
The emotion .of two people in love with each other 
have seldom, if ever, been more strikingly portrayed. 


Professor Paul Monroe, of the Teacher’s College, 
has written a “ Text-Book in the History of Edu- 
cation,” which The Macmillan Company will pub- 
lish in the late summer. The conception of the 
history of education adopted as a working basis is 
said to be radically different from that of similar 
works, and the volume will contain from three to 
four times the material found in any other English 
book on the subject. 


Mr. Edwyn Sandys, whose new book, “ Sporting 
Sketches,” is in press with The Macmillan Com- 
pany, has enjoyed the cream of American sport, 
north, south, east and west. He is himself a com- 
bination of author, artist, naturalist and sportsman, 
and his new book is said to present fascinating pen- 
pictures of red-letter days afield. He is a sportsman 
rather than a killer, his motto being “in reason and 
in season.” These sketches incidentally describe the 
best of our game, great and small. 


The mid-summer articles of The Living Age con- 
tain some specially attractive articles for piazza and 
hammock reading. Alice Kemp-Welch writes de- 
lightfully of “Medieval Gardens” in the number 
for July 22; Mrs. Helen Choate Prince’s charming 
essay on “ Rooms That I Have Loved” is reprinted 
from Temple Bar in that for July 29; and August 5 
contains Canon Ellacombe’s learned, but readable, 
article on “Roses.” A short serial from Charles 
Edwarde’s sprightly pen, “ The Sign of the Spider,” 
opens in the number for July 29. 


Included in the contents of the American Monthly 
Review of Reviews for August, besides the “ Prog- 
ress of the World,” and the record of current events, 
are the following: “John Hay: An American Gen- 
tleman,” by Walter Wellman, with portrait; “ Mr. 
Hay’s Work in Diplomacy,” by John Bassett Moore; 
“ Canada’s Canal System,” by M. M. Wilner; “ Elec- 
tric Traction on German Rivers and Canals;” 
“What the People Read in Holland, Belgium and 
Switzerland; ” “The Solar Observatory on Mount 
Wilson,” by Paul P. Foster; “The Coming Eclipse 
of the Sun,” by P. T. McGrath; “ Progress of the 
Russian Revolution,” by E. J. Dillon; “ Hungary’s 
Side in the Crisis With Austria,” by Count Albert 
Apponyi; “Our Tariff Differences With Germany,” 
by Wolf von Schierbrand; “ The Japanese Merchant 
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Fleet,” by Winthrop L. Marvin; “The Peace Nego- 
tiators at Washington,” with portraits of Baron 
Komura, Baron Rosen and Mr. Takahira; “ Leading 
Articles of the Month;” “ Briefer Notes on Topics 
in the Periodicals; ” “The New Books,” with por- 
traits of authors. 





Mr. Mortimer Menpes and his talented daughter 
Dorothy have joined forces in the production of a 
volume in the series of color books brought out by | 
The Macmillan Company. For this volume on| 
“Brittany” Mr. Menpes has made _ seventy-five 
paintings; from these the illustrations for the vol- 
ume have been engraved by Miss Maude Menpes 
and printed under the artist’s supervision at the 
Menpes Press. Miss Dorothy Menpes has written 
the text of the volume, which, like her father’s 
paintings, is rich in color and in its perception of the 
picturesque. 


A New York correspondent of the Chicago Rec- 
ord-Herald says: F. Marion Crawford has, I hear, 
fled from Crawford Villa at Sant-Agnello di Sor- 
ronto, on board his yacht Alda, southward about 
eighty miles along the Calabrian coast, to his tower, 
Castelletto di San Nicolo, where he usually seeks 
refuge when tourists invade the Neapolitan province. 
The Castelletto is one of those watch towers which 
Charles V erected on the Calabrian coast as defense 
and refuge against Saracenic invasion. It is quite 
isolated, the nearest village being twelve miles dis- 
‘tant, and there the author of “ Don Orsino,” “ Pietro 
Ghisleri” and “ Saracinesca” may work in un- 
fettered freedom and tranquility. The tower is only 
two stories in height, and has walls eight feet thick, 
and seems for this reason, together with its remote- 
ness, quite sufficient to withstand the attacks of an 
army of tourist hero-worshipers. 


The “International Studio” for August contains 
an illustrated article by Dr. Charles M. Kurtz, upon 
the Albright Art Gallery of Buffalo, which has re- 
cently been opened and of which he has been made 
director. Some recent paintings by DeWitt M. 
Lockman are reproduced, including the portrait of 
Mrs. Tinker with the champion wolf hound Bistri, 
which has not yet been exhibited, and is a work likely 
to attract much interest. Timely articles appear 
upon the work of the Art Students League of New 
York, and the Rochester Athenaeum and Mechanics 
Institute of Rochester, N. Y. Some of the recent 
work in sculpture of two of the younger men, J. E. 
Fraser and A. A. Weiman, forms the subject of an- 
other illustrated article. A charming reproduction 
of one of Mr. Fraser’s studies in child portraiture is 
included, with some of the latest work of Mr. 
Weiman, among which is the official medal of the 
Louisiana Purchase Exposition, which has just been 
officially accepted. The New York Water Color 
Club’s first exhibition in England is reviewed with 
illustrations of work by Luis Mora, G. H. Hallowell, 
Arthur J. Keller and C. C. Cooper. The water 





color art of H. B. Brabazon is the subject of an 


illustrated article by T. Martin Wood, with which 
appears a reproduction in colors of the artist’s draw- 
ing entitled “On the Mediterranean Coast.” Four 
reproductions in color of architectural drawings by 
Georges Kossiakoff show recent tendencies in Rus- 
sian art. Kossiakoff was a pupil of the Imperial 
Academy at St. Petersburg, and has made an inter- 
esting study of architectural subjects throughout 
Europe. Axel Tallberg contributes an illustrated 
article on the Textile Arts in Sweden, a country in 
which public interest has recently been much aroused 
by the political events there. Rene Lalique, the cele- 
brated jeweler of Paris and his work, are set forth 
with reproductions of some twelve examples of his 
remarkable pieces in silver, gold, ivory and alabaster. 
The recent Venice exhibition is discussed by Arthur 
Sinclair Covey, with illustrations showing examples 
of the work of Pietro Fragiacomo, Frank Brangwyn, 
Ettore Tito and others. Henri Frantz writes of the 
Fifteenth Exhibition of the Societe Nationale des 
Beaux Arts, the fullpage illustrations comprising 
work by Gaston LaTouche, Fritz Thaolow, Charles 
Cottet, Aman-Jean and others, including a portrait 
of the King of Spain, who recently visited London, 
by R. Casas, and a portrait of the wife of the 
dramatist Rostand, by Caro-Delvaille. The Studio 
Talk is copiously illustrated from recent work. 


John Lane Co. issues, from The Bodley Head, 
New York, a new volume in their handy series of 
reprints of standard novels, “ Wild Wales,” by 
George Borrow. This completes the novels of 
George Borrow issued in this attractive series, the 
earlier ones being “ Lavengro,” “ The Romany Rye,” 
“The Bible in Spain,” “ The Zincali.” The volume 
is a model of book-making in the small. The length 
of the delightfully discursive study of Welsh life 
is comprised within a compact volume which slips 
easily into the pocket and is convenient to the hand. 
The thin and opaque paper on which the book is 
printed has been specially manufactured to save 
bulk and weight, at the same time assuring a read- 
ing page which is not marred by allowing the print- 
ing to show through. The type is also of good size 
and pleasing to the eye. “ Wild Wales” is particu- 
larly a book to be read out doors, and this edition 
will certainly prove welcome to the many lovers of 
the inimitable Borrow. 


The August Arena contains a number of excep- 
tionally strong and interesting papers. The opening 
contribution is a paper that merits wide circulation. 
It has been prepared by the Hon. J. Henniker Hea- 
ton, M. P., of London, one of the leading postal 
authorities of Great Britain. In Mr. Heaton’s dis- 
cussion of the “ Parcels-Post of Europe” he shows 
how far ahead of America in this respect are several 
European countries, notably Germany and Great 
Britain. Mr. Blankenburg closes his historical series 
of sketches of political degradation in Pennsylvania 
since the Quay regime by a graphic pen-picture of 
the recent revolt of the people against ring-rule in 
Philadelphia. Mr. J. Warner Mills continues his 
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strong, and interesting series of papers on “ The 
Economic Struggle in Colorado,” devoting a large 
portion of this issue to the exciting and often tragic 
battles between the cattlemen and the sheep raisers 
of Colorado. Mr. Mills’ papers bid fair to be of even 
greater interest than-the strong and striking series 
by Mr. Blankenburg, which has been running in The 
Arena. Friends of direct legislation will find Elt- 
weed Pomeroy’s contribution, entitled “A Vast 
Educational Scheme,” an admirable paper for gen- 
eral distribution among those who are not thoroughly 
familiar with the merits of the initiative and 
referendum. “ What of the Italian Immigrant?” by 
Folger Barker, handles with great judgment a ques- 
tion that confronts all of our larger cities. Among 
other interesting and important political and eco- 
nomic discussions are “A Sane View of the Rail- 
way Question,” by Linton Satterthwait; “ John D. 
Rockefeller: A Study of Character, Motive and 
Duty,” by W. G. Joerns; “Is God Responsible for 
American Occupation of the Philippines?” by Sam- 
uel Brazier, and extended discussions of the presi- 
dent’s action in the Atchison case, “ The Equitable 
Scandal” and “ The Civic Awakening in Philadel- 
phia,” by the editor of The Arena. Mr. Flower also 
contributes an extended study of Hamlin Garland’s 
new psychical romance. This study, which is entitled 
“Garland in Ghost Land,” is one of the most enter- 
taining features of this issue of The Arena, and con- 
tains personal reminiscences of Mr. Garland’s early 
investigations of psychical matters when a resident 
of Boston. The frontispiece of this issue is a fine 
portrait of Hamlin Garland. Friends of The Arena 
in its early days cannot fail to take delight in The 
Arena at the present time, as it evinces all of its old- 
time vigor and fearlessness of discussion of burning 
issues of the day, while typographically it has never 
appeared to such excellent advantage as since it be- 
came the property of the well-known publisher 
Albert Brandt. 


G. P. Putnam’s Sons announces a volume by 
Marion H. Spielmann, the English author and art 
critic, which promises to be one of the most attrac- 
tive of the holiday gift books. “ Kate Greenaway ” 
is the title and it presents to the reader a life of 
singular charm and real artistic importance. The 
work contains autobiographical chapters of Miss 
Greenaway’s childhood, and a record of her career, 
with an account of her friendships with the inter- 
esting people of her time. 


After an absence of nearly a year spent visiting 
his native land, Henry James has returned once more 
to England. It is said that Mr. James finds his 
greatest enjoyment nowadays in taking long solitary 
walks. in the country near his beautiful home in Sus- 
sex. Though in his novels Mr. James concentrates 
all his attention upon character, in actual life he has 
come to prefer the study of nature to that of man- 
kind, and his keenest pleasure now comes to him, 
as he says himself, “through his eyes.” His recent 





visit, giving him the opportunity to see America 
through “ de-Americanized American eyes,” has had 
result in some very charming articles in the North 
American Review, which, later, may be gathered 
into a book, with other impressions of America, and 
published by the Harpers. 


Booth Tarkington, Myra Kelly, Mary Raymond 
Shipman Andrews, O. Henry, James Hopper and 
many other authors that magazine readers eagerly 
watch for are in McClure’s August fiction number. 
Every sort of story is included: the solemn, the 
funny, the significant, the dainty, the exciting. All 
have certain qualities in common — interest, truth, 
beauty. All these picked stories from picked writers 
are as good as, and in some cases better than, any 
stories their authors ever wrote. This fiction num- 
ber is McClure’s Picture number. There are won- 
derful pictures in color, and in black and white. 
These pictures really illustrate and illuminate the 
stories they adorn. They are made to do something. 
They contribute to a fuller enjoyment of the stories 
they are made for. Aside from this fiction there is 
in this August number of McClure’s Miss Tarbell’s 
second and last paper on the character of John D. 
Rockefeller, and another of John McAuley Palmer’s 
fine satires on business and politics, “ Finances of 
the Shark System.” 


So inviting is the table of contents presented in 
the August number of Lippincott’s Magazine that it. 
tempts even the jaded appetites of tired readers who 
had decided “ just to loaf” during the warm season. 
The magazine’s leading feature is an always-first- 
class novelette. This possesses all a novel’s best 
points so condensed as to omit tiresome explanations 
and descriptions, leaving a well-covered kernel to 
delight the palate. “Her First Elopement” is by 
“Clara Bartram” —so called—and supposed by 
those who know to be an alias for a prominent writer 
who is on intimate terms with New York fashion- 
ables. This is a rattling good tale of Newport, 
with its world-renowned yachts and lovely women. 
How, or why, or with whom “ Her First Elopement ” 
comes off it seems hardly fair to reveal. But for 
piquant situations, sparkling dialogue, and an alto- 
gether clever handling of a lively, ingenious plot 
the author merits warmest congratulations, which 
she should share with the magazine which was so 
fortunate as to be the medium of the story’s pre- 
senting. Prince Vladimir Vaniatsky writes of 
American and English people at Bombay in “The 
Madness of Sari.” His blending of light and shade 
is deft. A summer story by Anne O’Hagan is called 
“Lady Alice at Ile d’Ete.” This hits the weakness 
of Americans for titled personages and deals with 
the theft of some jewels. on an island off the Maine 
coast. The ice-bound shores of Labrador bespeak 
interest in “ Deborah of Fort Yaivik.” The heroine 
is made of the stern stuff that counts no effort too 
great to rescue the man she loves. Its author is 


Mary Bourchier Sanford. Arthur Hendrick Van- 
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denberg’s story of a land deal is entitled “A Boom | siasm; and, as he speaks, his words flow readily, 
in Realty.” How a journalist gets the best of a real | falling into clear-cut phrases, in which there is a 
estate broker and overreaches himself is amusingly | glint of fire now and again, when he touches some 
told. Though Gay Bentley’s Wuerpel’s contribu-| subject upon which he feels strongly. It is a pleasant 
tion, called “Who Killed the Heifer?” opens with | thing,” went on this visitor, “to sit tete-a-tete with 
a death, it quickly develops into a really sprightly | him in his study listening to his talk about books 
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story of the unselfish arrangements a man makes 
for a successor to himself in the affections of his 
wife. One of Agnes Repplier’s bright, clear-cut 
papers is published under the title of “ The Album 
Amicorum.” Her views on the subject of autograph 
albums are no less definite and delightful than on 
many other subjects. 


The most interesting event in the magazine world 
for the coming month is the appearance of the Cos- 
mopolitan under new auspices and in new garb. The 
famous old magazine, which was one of the pioneers 
of ten-cent periodicals, has taken on a new lease of 
life. The August number is interesting from cover 
to cover. Richard Le Gallienne has a charming es- 
say on “ The Poetry of a Woman’s Smile,” illustrated 
with photographs of New York society women taken 


in their merriest mood. Alfred Henry Lewis begins | 


a serial life of Paul Jones which promises to be the 
most important piece of biography of the present 
year. 


cle by George D. Abraham entitled “ Most Daring 
of All Mountain Climbers.” Garrett P. Serviss tells 
of the work of the Carnegie Institution’s new, solar 
observatory on Mount Wilson, California. Ada 


Patterson describes the adoption of children in New | 


York city. Ambrose Bierce works his satiric vein 
to great advantage in a timely essay, “The Jury 


System in Ancient America,” a supposedly historical | 


document of the year A. D. 3687. Herbert D. Ward 
contributes an article that is bound to create wide 
attention throughout the country. It describes in 
vivid manner the peonage system which is working 
such injustice in the south. The fiction in this mid- 
summer issue is by Francis Lynde, Tom Masson, 
Max Nordau, Anna Wharton Morris, Herbert 
Quick and Ambrose Bierce. Other contributors are 
Elbert Hubbard, Edwin Markham, Cyrus Townsend 
Brady, John B. Tabb and Alan Dale. 


One who recently visited Sir Gilbert Parker at his 
own home in London tells us that the author of 
“The Right of Way,” of “A Ladder of Swords” 
and other stirring novels, has a touch of the pictur- 
esque about him that does not disappoint the reader 
of his books. “ There is,” he says, “a reminiscence 
of Walter Raleigh in his square head, clear-cut fea- 
tures, and dark, close-trimmed beard — or, at least, 
a dash of those Elizabethan adventurers whose faces 
still live in old portraits. And as he sits in his ‘den’ 
a cool, well-lit room, crowded with books and with 
the ‘ properties’ of a literary man and a politician, 
his conversation has an adventurous flavor, for he 
has traveled in many lands and come in close touch 
with many nationalities. He has the gift of enthu- 


Probably the best and most thrilling moun- | 
tain-climbing pictures ever taken accompany an arti- | 


and men and travels round about the world, and 
problems of political or social interest. Now and 
again the member of parliament is predominant, but 
in friendly converse it is the literary man and the 
keen observer of human nature in many lands who 
reveals himself best to an audience of one.” Sir 
Gilbert Parker is now at work revising a novel to 
which he has given considerable time during the past 
two years, and which, it is said, will be published by 
the Harpers. 





The August number of the North American Re- 
view deals ably and comprehensively with a num- 
| ber of subjects that are of great interest and 
importance at the present time. “ National Mari- 
| time Duties and Responsibilities in Time of War” 
are discussed from four distinct points of view: 
American, English, French and German, by Dr. 
Hannis Taylor, Lieut. Carlyon Bellairs, of the Royal 
| Navy, Charles Dupuis, the leading French authority 
on the subject, and Commander von Uslar of the 
Imperial German Navy. James M. Beck, formerly 
| assistant United States attorney-general, advocates 
“ Federal Regulation of Life Insurance.” Under the 
title “ The Negro a Beast,” Edward Atkinson criti- 
cises the political treatment of colored people in the 
south, and argues that the disfranchisement of the 
negro in the south involves partial disfranchisement 
of the white man in the north. David Willcox, 
president of the Delaware and Hudson Company, 
| describes * Present Conditions in the Anthracite 
Coal Industry.” Walter F. Bullock shows how the 
| present revolt in Arabia against the Sultan of Tur- 
| key is really a “Fight for the Caliphate” and for 
| the spiritual supremacy of Islam. Oscar S. Straus, 
member of the permanent court of arbitration at 
The Hague, reviewing the “ Historical Relations of 
Russia and the United States,” controverts the claim 
| that Russia has been more friendly to the United 
States than any other power has been. H. N. Brails- 
| ford urges that “ The Future of Crete” should be 
| found in a union with Greece. Edward Porritt de- 
nies, on historical grounds, that reduction of “ Ire- 
land’s Representation in Parliament” would involve 
a breach of the treaty of the union. , Miss Margaret 
Sherwood contributes a fine poem, dedicated to the 
“scholars who die young,” entitled “The Quest.” 
Professor R. L. Garner gives the result of some 
“ Psychological Studies of the Chimpanzee.” Under 
the heading of “The Scandinavian Crises,” H. L. 
Braekstad defends “ Norway’s Right to Independ- 
ence,” while Karl Staaff, a member of the Swedish 
parliament, expounds “The Grounds of Sweden’s 
Protest.” In the department of “ World Politics ” 
are communications from London, St. Petersburg, 
Berlin and Washington. 
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Legal RBotes. 


A significant decision in support of the open-shop 
principle was that handed down yesterday by the 
Supreme Court of Massachusetts in the case of 
_Michael F. Berry against Jerry E. Donovan. Don- 
ovan was a member and an officer of the boot and 
shoe workers’ union, with which Hazen B. Good- 
rich & Co., of Haverhill, made a contract last 
January to employ only union labor. After the 
signing of the contractor it was found that Berry 
was a non-union worker, and Donovan asked that 
he be discharged. This was done, and Berry’s suit 
against the union was begun. The trial court 
awarded damages of $1,500, and the union appealed 
from the verdict, on the ground that Donovan’s 
action was justified because he acted merely in ac- 
cordance with a contract, based upon the ground 
that “his action was a kind of competition between 
union help on the one side and non-union on the 
other, or between employees on the one hand and 
employers on the other.” The Supreme Court, 
however, has decided that Donovan’s action tended 
to suppress competition and create a monopoly. It 
will be noted that this decision is contrary to the 
recent decision of the New York Court of Appeals, 
which decided, in effect, that any attempt to extend 
union influence by combination was legal so long 
as it was peaceable. It is probable that the Massa- 
chusetts judges will be criticized for opening the 
way to unduly severe prosecution of legitimate 
unionism, but as a sturdy blow to the sort of tyranny 
that cries war on the open shop, this decision will 
be welcomed.— N. Y. Eve. Post. 





A promise by an adjoining lot owner to the builder 
of a party wall to compensate him for the use 
thereof is held, in Cook v. Paul ([Neb.] 66 L. R. A. 
673), to be personal to the promisee, and not a 
covenant running with his land. All the other 
authorities on enforcement of obligation to contribute 
to cost of party walls by or against grantees or suc- 
cessors in title are reviewed in a note to this case. 

If a bank clerk, during a series of years covered 
by different bonds guaranteeing a bank against 
“loss” through his acts, falsifies the accounts of a 
customer so as to give him a fictitious credit, it is 
held, in First Nat. Bank v. National Surety Co. 
({C. C. A. 6th C.] 66 L. R. A. 777), that the court, 
in determining the liability of the surety on the last 
bond, will appropriate the deposits of the customer 
made during that time to the checks drawn during 
the same term; and if, when so applied, the drafts 
have not exceeded the deposits, it is held that no 
loss has resulted to the bank for which the last 
surety can be charged. 


Legatees of the distributee of an intestate who 
were not given notice of a proceeding to establish 


a claim against the intestate estate, for the payment right and fear nothing.’” 
of which their legacies will be required, are held, in| it at all,” 








be entitled to a new trial of an action brought to 
establish a claim against such estate, where the 
claim, as allowed, is nearly double the amount pre- 
sented to the administrator within the time allowed 
for the presentation of claims, and the payment of 
a note which is alleged to have been given in satis- 
faction of the claim was not pleaded in the action, 
and, although given in evidence, was wholly with- 
drawn from consideration. 


Where one of the parties to a marriage contract 
fails to perform his agreement at the time fixed for 
the ceremony, no reasonable excuse existing for 
such failure, it is held, in Waneck v. Kratky ([Neb.] 
66 L. R. A. 798), that the other party may rescind 
the contract and maintain an action for damages. 
The other authorities on refusal or failure to keep 
agreement for marriage at a specified time or place 
as breach of the marriage contract are collated in a 
note to this case. 


The employment of an independent contractor to 
do blasting is held, in Louisville & N. R. Co. v. Tow 
([Ky.] 66 L. R. A. 941), not to relieve the employer 
from liability for injuries caused by negligence in 
doing the work, if he is himself controlling the work 
in whole or in part, and the character of the negli- 
gence is such as to render him responsible for it. An 
elaborate note to this case discusses the question of 
liability of employer for injuries occurring in per- 
formance of work by independent contractor where 
employer’s own act is a proximate cause of the 
injury. ’ 

The doctrine of quantum meruit is held, in Clif- 
ton v. Clark ([Miss.] 66 L. R. A. 821), not to be 
applicable to limit the amount of recovery in favor 
of the estate of a deceased member of a firm of 
attorneys, to the value of services performed during 
the decedent’s lifetime, where the compensation was 
to be a contingent fee, and the surviving partner 
conducts the litigation to a successful termination, 
and thereby earns the fee. The rights of estate of 
law partner in compensation for business unfinished 
at time of his death are considered in a note to this 
case. 


——_4————_ 
Bumorous Side of the Law. 





Abe Hummel, the New York lawyer, who is 
known as a master of repartee, is to be credited with 
a new, pithy, and very much to the point retort. 
The other morning, accompanying a client to court, 
the case at issue being a breach of promise suit for 
damages based on letters written by the defendant, 
the counselor had given a lesson on morals to his 
client, when the latter decidedly remarked: “Oh, I 
know all about it, Abe; the same old song, ‘ Do 
“No, no. That’s not 
answered Abe; “don’t write and fear 


Winchell v. Sanger ([Conn.] 66 L. R. A. 935), to| nothing.” — Omaha Bee. 








